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Central GST, Appeal Commissionerate, Ahmedabad

STTGel Wa, IS AN, SIareg] gHEEG 30034y,

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
LB 07926305065 CAUARI07926305136
DIN: 20230164SW0000717966

gy

. A
Eg HIgel W&T : File No : GAPPL/COM/STP/214/2022-APPEA\,/’;}049— 7

EE} STfﬁFr AT T Order-In-Appeal Nos. AHM-EXCUS-002-APP-101/2022-23
fe=itep Date : 02-01-2023 SINT &R+ &1 IRIE Date of Issue 10.01.2023

ITgeT (i) BT AIRd
O : Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/A’bad North/Div-VIl/ST/DC/60/2021-22
e, 30.09.2021, issued by Deputy/Assistant Commissioner, CGST, Division-Vll,
Ahmedabad-North

) ardieTerat @1 <19 Ud gar Name & Address

1. Appellant

/s AVM Oilfield service,
B-29, Umed Park Society, Sola Road,
Ghatlodia, Ahmedabad-380061

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VIl, Ahmedabad
North , 4" Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

O aﬁéwﬁﬁ'wa@aaﬁﬂ@mﬁﬁm%aﬁaﬁwm%uﬁawﬁeﬁ
?ﬁﬁaﬁmwﬂmaﬁwﬂaﬁmmgﬂﬁmaﬂaﬁwmwﬁl

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

TRT TRBR BT T SAAE

Revision application to Government of India :

@ B Saed ge e, 1994 1 URT ard I TQTY Q A B AR F QA
mﬁw—m&umw%ﬁaﬁrgﬁﬁwaﬁﬂa@qﬂﬁqﬂmﬁwr\f,ﬁﬁ
Harer, roRa T, el wRTe, SR U Wad, WHE A S el : 110001 BT DT ST
IR | :

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) aﬁwﬁaﬁ%mﬁﬁm@ﬁgﬁzﬁmﬁﬁﬁmﬁwmmmﬁﬁ
a1 e Wﬁqqﬁm@mﬁméaﬁ@mﬁﬁ,mﬁmﬁmmwﬁa@
a‘s’%ﬁmﬁﬁmwmﬁﬁmaﬁm%aﬁﬂ?gﬁﬁl

\ ouse or to another factory or from one warehouse to another during the course of
wéessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

= »E.Tl,'('“-) In case of any loss of goods where the loss occur in transit from a factory o a
o7 e W2
7&4’




(B)

(c)

(2)

2

mfzazﬁmg‘\f_.mﬁv\rgm”mﬁﬁﬁﬁrﬁwwmw%mﬁmﬁwﬁmw
Wﬁg&ﬁ%ﬁﬁaﬁﬂmﬁﬁvﬁwﬁmﬁsﬁwmmﬁﬁﬁﬁﬁﬁ

In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territery outside India.

aﬁwﬁwﬁﬁqﬁmwa%m(ﬁmamwﬁ)ﬁuﬁ%mwmﬁl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

ﬁﬁﬂmﬁﬁ%m@sﬁﬁ&@%ﬁmﬁaﬁmwaﬁnﬁ%aﬁ?@mvﬁw
yRT vd frm @ qaifde RjEE, A B g WRa a1 W o 4 a9 - fae siffr (72) 1908
YT 109 T fgaT Py 7Y 8|

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

HET ST god @rde) ), 2001 & From o & sirfa RAfiffe vuz W -8 #
B—ar wRrl B @i SRIT emieT RET ST WIRY | SuS WY W 3. F ey & i ar
35-3 3§ PeiRa B & e & weg S T SRIR—6 A B Ui W g ARy )

The above application shall'be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-68 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

- RRSHE oded & WY Wel Wo e WhA P oG B a1 SOY BH 8l A ®ud 200/ — B YA

B WY SR TE W™ YhH Uh g § ST 8 1000/ — @1 W I @l Sy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

T Yep, BRIY SeIET Yob UG WaTHR ATelld ~TanierepRor & gicr et~
Appeal to Custom, Excise, & Service Tax Appeliate Tribunal.

(1)

(@)

(a)

B SIET Yob AT, 1944 BT GRT 365—41 /35~8 & IAcIei—
Under Section 35B/ 35E of CEA, 1944 an appeal lies fo :-

Saferfad uRess 2 (1) & ¥ 9aN AR & Iemar & e, el & AMa # WA Yoob,
Bl S Yob U HAIR Idieig e (RRee) @ uftew el difee,

srEeRTaTe § 2" UIEl, SgHTel Yo ,3fERdl , TRERATR, SEHEEIG —~380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.




The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule-6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) ﬁwmﬁﬁwmﬁm'mm%mmwmémmmw
SHEeT T ¥ R O @Ry ¥ G2l & B gy o 5 foren wd e W ae @ fer
JenReIfy  ardiela ~arRNeT BT & ondiel A1 Braid WRGR BT G ATAG [bar Sl & |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. '

(4) ~maTeR e AR 1970 T WM A oRfE—1 @ afwia fuiRa T srgaR W
SR A7 et e AenRefy fiolae WRGR & amew ¥ & TRe B UH Ui R w650 T
O BT IR Ied fhe T BT ARy |

One copy of application or 0O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-1 item of the court fee Act, 1975 as amended.

(5) = ok WdRi Ame @ P % el Fre @ A A e srefia fear e § o
@1 3P, BEId SR YoP T4 AAeR AdelTd IR (eraffafdy) fm, 1982 ®
e &1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ,

(7) mw,mwmwwawm&mmmgﬁn—ez),a%q%ma%
HHS F BT U (Demand) UG €8 (Penalty) BT 10% Ud ST &I fard § | griif,

B H Uﬁﬁﬂiﬂ 10 TS FUY B |(Section 35 F of the Central Excise Act, 1944, Section 83 &
O . Section 86 of the Finance Act, 1994)

Pl I Yo AR Va1 P Sfcwia, A BT "pdied B HiT"(Duty Demanded) -
(i) (Section) €8 11D ¥ dgd Faffa afy;
(iy  Torn Taw Sde Hise @1 IRy
(i) e Hise P Fraw 6 F dgd g IR

- ggm@agvamm-ﬁm@wﬁmﬁ,m'mmasmqmﬁ
TS . )

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
Wm%mmﬁmaswaaﬁwawwmmﬁmﬁaﬁﬁmmww
3 10% YT R 3R o761 Paw qus Faiid 8 ad 7 & 10% AT TR Y o e 6 | -
oS NN view of above, an appeal against this order shall lie before the Trl.bunal on
Zha ﬁgéj t of 10% of the duty demanded where duty or duty and penalty are in dispute, or
' ?ty where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeals has been filed by M/s. AVM Oilfield Services, B-29, Umed
Park Society, Sola Road, Ghatlodia, Ahmedabaci-380061 (hereinaf‘cer referred to as 'the
appellant”) against the O-I-O No. CGST/A’bad North/Div-VII/ST/DC/60/2021-22 dated
30.09.2021 (in short ‘impugned order) passed by the Deputy Commissioner, Central GST,
& Central Excise, Division-VII, Ahmedabad North (in short ‘the adjudicating authority”).

2. The appellant were registéred with the department for providing ‘Management or
Business Consultation Service’. During the search conducted at the premises of the
" appellant, it was noticed that the appellant were suppressing the correct taxable value
and thereby had failed to discharge proper service tax. A SCN No.STC/04-77/0&A/15-16
dated 18.04.2016 was, therefore, issued to the appellant, wherein the total demand of
Rs.89,34,735/- covering F.Y.2010-2011 to F.Y.2013-2014, was issued. The said SCN was
adjudicated vide O-I-O No.AHM-SVTAX-000-ADC-41-2016-17 dated 06.03.2017.

2.1 In order to ensure that the service tax was properly discharged for the subsequent
period F.Y.2014-15, the Range Superintendent had issued letter dated 17.10.2016 to the
appellant to furnish the income reflected in the Book of Accounts vis & vis the income
shown in the ST-3 returns. On scrutiny of the Balance Sheet for the F.Y. 2014-15 and the
ST-3 Returns, it was noticed that;

a. the Gross Income of Rs.1,10,22,224/- shown in the Balance Sheet did not match with
the income shown in their ST-3 returns;

b. the appellant in their ST-3 have shown the tax payment of Rs. 16,79,8000/- made
vide Challans -No.00053473009201500001, which was reflected in both the ST-3
Returns filed for the F.Y. 2014-15. However, on verification, it was noticed that no
such challan exist. The only remotely similar payment made of Rs.16,77,316/- was on
03.11.2015, which has been appropriated towards the tax liability determined vide
the O-I-O dated 06.03.2017, so it appeared that no payment was actually made in
cash.

¢. Inthe ST-3 return for the period April, 2014 to September 2014, they have shown tax
payment of Rs.4,31,711/- made through Cenvat credit. The said Cenvat credit availed
was shown to have been availed on the capital goods. However, on scrutihy of the
Audited Balance Sheet, no purchase on capital goods was found, so it appears that
no payment of service tax was made by way of utilizing the Cenvat credit.

2.2  Therefore, a periodical Show Cause Notice (SCN) No. Div-VIl/North/Demand-
01/18-19 dated 04.04.2018 was issued under Section 73(1)(A) to the appellant proposing
the service tax demand of Rs.13,62,347/ for the period F.Y. 2014-15 alongwith interest
under Section 75 of the Finance Act, 1994. The SCN also proposed imposition of
penalties under Section 77 and 78 of the Finance Act, 1994,

2.3  The said SCN was adjudicated vide the impugned order, wherein the service tax
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3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal. On scrutiny of the appeal papers filed
by the appellant on 06.01.2022, it was noticed that the proof of pre-deposit, made.in
terms of Section 35F of the Central Excise Act, 1944, was made under GST DRC-03.
Board consequent to the rollout of the integrated CBIC-GST Portal, vide Circular
No0.1070/3/2019-CX dated 24.06.2019 directed that from 1st July, 2019 onwards, a new
revised procedure has to be followed by the taxpayers for making arrears of Central
Excise & Service Tax payments through portal “CBIC (ICEGATE) E-payment”. Thereafter,

"~ CBIC vide Instruction dated 28.10.2022 issued vide F.No.CBIC-240137/14/2022-Service

Tax Section-CBEC, also instructed that the payments made through DRC-03 under CGST
regime is not a valid mode of payment for making pre-deposits under Section 35F of the
CEA 1944 and Section 83 of the Finance Act, 1994.

4. In terms of Section 35F, an appeal shall not be entertained unless the appellant
deposits 7.5% of the duty in case where duty and penalty are in dispute or 7.5% of
penalty where such penalty is in dispute. Relevant provisions are reproduced below:-

SECTION 35F: Deposit of certain percentage of duty demanded or penalty imposed
before filing appeal. — Thé Tribunal or the Commissioner (Appeals), as the case may be,
shall not entertain any appeal —

() under sub-section (1) of section 35, unless the appellant has deposited seven and a
half per cent. of the duty, in case where duty or duty and penally are in dispute, or penalty,
where such penalty is in dispute, in pursuance of a decision or an order passed by an officer
of Central Excise lower in rank than the- [Principal Commissioner of Central Excise or
Commissioner of Central Excise];

5. The appellant was, therefore, called upon vide letter dated 01.11.2022 to submit
copy of challan evidencing pre-deposit made in terms of Section 35 (F) of the Central
Excise Act, 1944, in terms of Circular No.1070/3/2019-CX dated 24.06.2019, within 10
days of the receipt of said letter and were also informed that failure to submit proof of
pre-deposit would result in dismissal of the appeal. Subsequent reminder was also
issued on 12.12.2022 granting a week's time to produce the pre-deposit payment
challan. However, the appellant failed to submit the same and neither did they respond.

to the above letter.

6. It is observed that the Commissioner (A) shall not entertain any appeal unless the
appellant has deposited 7.5% of the duty (where duty or duty and penalty are in dispute)
or 7.5% of penalty (where the penalty is in dispute) under Section 35F of the Central
Excise Act, 1944, In terms of Board's Instruction dated 28.10.2022, 1 find that the pre-
deposit made vide DRC-03 was invalid payment. Though sufficient time was granted to
the appellant to make the revised payment in terms of Circular No.1070/3/2019-CX
dated 24.06.2019, they failed to furnish proof of revised payment of pre-deposit of 7.5%
of the duty made. The Commissioner (A) is, therefore, bound by the provisions of the Act
and has no powers or jurisdiction to interpret the mandate of Section 35F into any other

act. As such, I hold that for entertaining the appeal, the appellant is required to deposit
the amounts in terms of Section 35F, which was not done. I, therefore, dismiss the appeal
f!led by the appellant for non-compliance of the provisions of Section- 35F of the Central
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7. In view of the above, the appeal filed by the appellant is dismissed for non-
compliance of the provisions of Section- 35F of the Central Excise Act, 1344.

8. aﬁaﬁmaﬁﬁﬂ‘%aﬁﬂmﬁwmwaw adien o o STt gl
The appeal filed by the appellant stand disposed off-in above terms.
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. Date: 01.2023
Attested N aih .
o M2 ‘

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,

M/s. AVM OQilfield Services, - Appellant
B-29, Umed Park Society,

Sola Road Ghatlodia,

Ahmedabad-380061

The Deputy Commissioner - Respondent
CGST, Division-VI], :

Ahmedabad North

Ahmedabad

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
(For uploading the QIA)

®

4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on Q

the website.

5—6Guard File.




