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onrgar (3r8ei) arr ufRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 05/AC/DEMAND/22-23 ~: 27.04.2022, issued
by Deputy/Assistant Commissioner, CGST, Division-I, Ahmedabad-North

3141eaaafqr gi 4aT Name & Address

1. Appellant

M/s Samir Parshottamdas Patel,
75, Nandanbaug Society,
Naroda Dehgam Road, Bilasiya,
Nr. S.P Ring Road, Ahmedabad

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-I, Ahmedabad North
,Ground Floor, Jivabhai Mansion Building, Aashram Road, Ahmedabad -
380052

( ail{ anfh gr 3r@la sn?gr a ariasrra aa e it as s ark a 4R zuenferfa
f sag •a 3rf@rat at 3rfta zur g+tar 3rd wgda raar ?

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'+fffif fl'{ cf> 1'< cnf "TNTa:fUT~
Revision application to Government of India :

() a3tu 6 gyca 3rf@,fzm, 1994 #t err 3rua Ra aarg g ml#i # aR i q@la
nr at sq-er a qerr qga siafa grrvr or4aa areft a, ad raR, fa
iatau, ura far, a)ft ifGra, Rtaa {la '+fcR, ir f, fcRt : 110001 cITT cBl" ~
afe I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1=flcYf cB1" mfrlma ii ra 4Rt zr lar fa#t aruGrn zu 31rlf cf>l-<:.&I~ ~
u fas@t rue4rqr anaerur i ma via g rf i, zu fc}?-m '-1-jO;§JJII-< m~ ~ ~
cffi fcnm cf> 1 "1:.& 1-i ~ m fcl?"m '-1-J 0-s Jl I Ix "B "ITT ma al 4fan a hra g{ st I

n case of any loss of goods where the loss occur in transit from a factory to a
se or to another factory or from one warehouse to another during the course of
ing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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ma # are fat lg u gen fuff 1e w ut ma # [ffu i qzjr zrea a re
arrca Rae # arr if "GIT 'l'.fRcf cf.•~ fcITT:rr xT~ m rnT ii Pilltfaa ~ I

(A)

(8)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zf? yen nr qua fag Rat and a are (urea zur err pi) mIB fclTT:rr Tfm -i:rTc'f 'ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if naa 6t snr green grar a fg wit sq@h Re mu #l n{ &ah ha arr ail zr
qr vi fu 4a7Ra 3rzga, ar9a gt uRa err x=r=n:r LR znr arefaa stfefr (i.2) 1998

en7 1o9 err fga fg Tg st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

~~~ (3Nic1) Pilll-llcl('Jl, 2001 cfi frRr=r 9 cfi &c'flTil fclP!Fcf1:c m ~ ~-8 if c:l"
#fit i, hf 3ml k uR am2 hf fu;=rrcp "ff cfR Na a flu qr-snar vi oral or?gr a
cIT--:-cIT ~ cfi "ffl2:f Ura 3ma fsu urT alR@gt Gr Tr Tar g. ql 4rgff aiaf err
35-~ ufRa ptgar rqd # "ffl2:f ir31R-6 'cl@R st 4fa a e)ft a1Reg I

O·(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rf@a 37aaa are ursi iaa amv ala q?) zma am t at sq) 200/- pl Tar
at arg3 ugi vicarm vn ra a surer z ill 1 ooo/ - 6t #t Tar #tuI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount Q
involved is more than Rupees One Lac.

#tt zyca, a4a sari zca vi hara 37@Ra =urnf@au ,fa 378)a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu Una .grca arf@rm, 1944 t ear 35-4l/35-z 3ifa:

Under Section 35_8/ 35E of CEA, 1944 an appeal lies to :-

(6) Gaffga qRo 2 (4) a iaag 3jar # 3rcarar #6l 3r4la,3rtmata gre,
ab€hr 8qr yea vi ara 3r4la)zr =znrznf@raw (frec) al ufa 2flu f)fear,
~t;l-Ji:;IE!li:; if 2nd l=ffffi" , isl§J-Jlefi 'l-fcFf ,J-RITTIT ,ffi'llx.-JPl..!.,,}Jt:P-ICtlisllCt -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2 floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal•shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6' of..Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a .fee of
Rs.1,000/-, Rs.5,000/~ and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of ·a branch of any nominate
public sector bank· of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zfk zr 3nsr i a{ a om?xii at mgr it & at rt pa 2in # fgh at Tar
'344cfd ~ if fcnm urn arR; za au st g ft fa fum trcfi ffl if fl cfi ~
zpenferfa 3flt znrznf@raw #t ya 3r4lea zn au war #t ya 3r4a fhu ura &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urz1rcrzl zgca 3pf@,fr 197o zqn vigitf@rd #6t~-1 # siaf fefRa fhg 3gar rt
374aa ura 3rag zqenfenR fvfu IT[@rrl mag i a r@la #t va If q X'i.6.so t)'fT

0 cpl 1rzrzu zyca fee am gin aRey

One copy of application or 0.1.0. as the case may be, and the order of' the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za zit iaf@era mat at fiaur av# are frzrii ct)- ail ft eznr anaffa faar ulat ? it
am zyca, a€tu Ira yc gi taas 3r4tar nrnf@era (aruffaf@) fzu, 1982

ffea &

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) t8in zrca, as4a sqai yea ya para 3rfirr zmrznf@raw (free), a #fa 3r4tat #
~ if cp'cf&f l=liTT (Demand) ~ ~ (Penalty) cpl 10% wf w:IT 'cf5Bf ~ % I~.
3ff@roar qawar 1o a?lssuu & I(section 35 F of the Central Excise Act, 1944, Section 83 &

Q Section 86 of the Finance Act, 1994)

~~~J.fR~c!KiB' 3fcl1'@, 1<1Timrmrn "cp'cf&fcpt'lWT"(Duty Demanded) -
(i) (Section)~ 11D iB' cfQCl f;rcmffif~;
(ii) far·ea##kzafza6ift,
(iii) ~~ f.:twrr iB' f.ri:n:r 6 iB' cfQCl~~-

> uqasav«iRaerguskqfsa steaar ii, arfla a1faaabf@g qa la am
w:ITllm%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

. (iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.
zr am2r buf arfha qfrawr kbrrsf zyeso srrar eso ur aus f4aif@a gt at ir fa ·gye·i?«cs«aaeqll6 fclc11ffia 6l' 'd'Gf~~ 10% 'P@Ff 'CR cifr 'Gff~%I

«MR,,
IP o" ·c I"'.5 « two sew of above, an appeal against this order shall lie before the_ Tri_bunal onme g" 10% of the duty demandedwhere duty or duty and penalty are 1n dispute, or
~-& Sl,pe,,- , where penalty alone 1s m dispute. .
» ·, ».so»so s°
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ORDER-IN-APPEAL. . .

The present appeal has been filed by M/s. Samir Paishottamdas Patel, 75, Nandanbaug

Society, Naroda Dehgam Road, Bilasiya, Nr. S. P. Ring Road, Ahmedabad (hereinafter referred

to as "the appellant") against Order-in-Original No. 05/AC/Demand/22-23 dated 27.04.2022

issued on 28.04.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central OST & Central Excise, Division-I, Ahmedabad North (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AQMPP9165B. On scrutiny of the data received from the CBDT for the FY 2014-15 & FY

2015-16, it was noticed that the appellant had earned an income of Rs. 11,27,100/- during the FY

2014-15 and Rs. 11,40,500/- during the FY 2015-16, which was reflected under the heads "Sales

/ Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 1941, 194-H, 194-J (as per Form 26AS)" as per data provided by the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income by

way of providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant was called upon to submit copies of Balance Sheet,

Profit & Loss accounts, Income Tax Returns, Form 26AS, for the said period, however, the

appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. Div

I/TPD/UNREG/Samir Parshottamdas Patel/ dated 29.09.,2020 demanding Service Tax amounting

to Rs. 3,04,682/- for the period FY 2014-15 & FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994 and imposition of penalties under Section 77(1)(a), Section 77(1)(c),

Section 77(2) & Section 78 of the Finance Act, 1994. The Show Cause Notice also proposed

demand of unquantified Service Tax for the FY 2016-17 & FY 2017-18 (upto Jun-2017) under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority and the demand of Service Tax amounting to Rs. 3,04,682/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2014-15 & FY 2015-16. Further

Penalty of Rs. 3,04,682/- was imposed on the appellant under Section 78 of the Finance Act,

1994; and Penalty of Rs. 10,000/- was also imposed on the appellant under Section 77 of the

Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act, 1994 on O 1.06.2022. It is found that they have submitted Challan

a,:."dared 03.06.2022 for the amount @ 7.5% of Service Tax demanded as pre-deposit in terms of
J o" -.-· 6,$ >" e %@} 3 SF of the Central Excise Act, 1944 and Section 83 of the Finance Act, 1994 along with

.a3 » 6»
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their appeal. However, it observed that the said Challan is prescribed under the provisions of

CGST Act, 2017 and Rules made thereunder and the saidarount deposited under the Head

"COST", which cannot considered as valid payment of pre-deposit in terms of Section 35F of the

Central Excise Act, 1944 and Section 83 of the Finance Act, 1994.

3 .1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1 July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making arrears of Central Excise & Service

Tax payments through portal "CBIC (ICEOATE) E-payment". Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No. CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the Central Excise Act, 1944 and

Section 83 of the Finance Act, 1994.

0 4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

0

or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i) under sub

section (I) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute". These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

4.1 Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions ofthis Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise Act, 1944 (I of1944)".

5. Therefore, the appellant, vide this office letter dated 11.07.2022, was requested to make

the pre-deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment. It was also informed to the appellant

vide the said letter that failure to submit evidence of pre-deposit would result in dismissal of the

appeal for non-compliance in terms of Section 35F of the Central Excise Act, 1944 and Section

83 of the Finance Act, 1994. As no reply was received from the appellant in response to the
Iaforesaid letter dated 11.07.2022, vide another letter dated 21.12.2022, the appellant was again

informed to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failure to submit evidence of pre-deposit would result in dismissal of the appeal for

non-compliance in terms of Section 35F of the Central Excise Act, 1944. However, it is observed

that till date, the appellant has not submitted any intimation or proof of the payment of the said

pre-deposit, if any, made by them. Hence, the appellant have failed to comply with the

requirement of payment of pre-deposit.

The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

of the duty (where duty or duty and penalty are in dispute) or 7 .5% of penalty (where the

5
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penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board

Instruction dated 28.10.2022, I find that the pre-deposit made vide challan prescribed under

CGST Act, 2017 and Rules rriade thereunder has been considered as invalid payment. Though

sufficient time was granted to the appellant to make the revised payment in terms of Circular No.

1070/3/2019-CX dated 24.06.2019, they failed to furnish proof ofrevised payment of pre-deposit

of 7 .5% of the duty made. I, therefore, dismiss the appeal filed by the appellant for non

compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made applicable

to Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

7. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

m

8. aha #afa af ft +£ ft # Rqzrt qi al# far war ?&]

The appeal filed by the appellant stands dispo:ed of in above terms.L~~,
~"),,-0,.,.,

(Akhiiesf Ku#jar)
Commissioner (A'.ppeals)

Attested

(R.C.~yar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
M/s. Samir Parshottamdas Patel,
75, Nandanbaug Society,
Naroda Dehgam Road, Bilasiya,
Nr. S. P. Ring Road,
Ahmedabad

The Assistant Commissioner,
CGST & C. Excise, Division-I
Ahmedabad North

Date: 06.01.2023

Appellant

Respondent

0

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST & C.Excise, Division-I, Ahmedabad North

4) The Asst. Commissioner (HQ Sys.), CGST, Ahmedabad North (for uploading the OIA)

L5)-6adFile

6) PA file
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