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argaer (i) g1 IRk
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No. CGST/A’baci North/Div-VII/ST/DC/54/2021-22
fedia: 30.09.2021, issued by Deputy/Assistant Commissioner, CGST, Division-Vil,
Ahmedabad-North

3) arferaet @1 FIM Ud Uil Name & Address
1. Appellant

M/s Golden Valley Agrotech Pvt. Ltd.,
205, Harvey Complex, Near A-one school,
Subhash Chowk, Memnagar,
Ahmedabad-380052

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VIll, Ahmedabad
North , 4" Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate autnority in the following way :

IRA TRPR BT T e

Revision application to Government of India:

(1) S SEEd Yo AR, 1994 BT HRT AT I gAIg TQ AHA B IR # gaE
gRT F IR @ g uegd @ siafa yrder ades e i, TRA WRPR, fere
e, NioRa i, el Aot Wil du wde, WHe i, @S e 110001 BT B S
ARy |

(i) ~ A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i IR wre @ W S A § i W @Y sREM T HA HUGETR AT Y HREM H
a7 Bl ATOSITR W qeR qusHR A Wie @ S gy et ¥, ar fa ISR A AU # e
78 el SRR # A1 ) USR8 Hie ) ufdar & R g%

In case of any loss of goods where the loss oczur in transit from a factory o a
house or to another factory or from- one warehouse to another during the course of
ssing of the goods in a warehouse or in storage whether in a factory orin a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed

~ under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of RS.ZOO/-A where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

A b, DT SUTET Yod Ud Jara? Adiey rieRy & ufe aifte—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(@)

(a)

BRI IeET Yob AR, 1044 B gRI 35—Eﬁ/35~;§ F Fwia—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Sadferiad R 2 (1) & ff qAIT FAR B AAGl &) Ui, Al & A # W Yob,
B SUed Yo Ud Qg ey JIRPEee RRee) o uRem a9 difcer,

JEFeTETe 8 2™ /AT, SgaTal Ha" 3Rl FTRURATR, 3gHETEE —380004

To the west regional bench of Customs, Excise % Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) aft 3 amew A ¢ ue Al F wARY € § o IS qol afreer & Ty wi &1 I
e & W R o ARy $9 el & 8 gy N R ferar udl B A FE & fg
gy srfiela =nuifxeee @Y ve dld Al iy ARG BT TP JAlGeH fHar o € |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwittstanding the fact that the one
appeal to the Appellant Tribunal or the one app'ication to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) =rared gew e 1970 v wlRE @) arTqf—1 @ aferfa faiRa fy sgaR S
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) 3 oiR Wdfd Al @1 FEEer BvA g Fradr @ AR N e arefa fFar Smar & S
€ Yep, BENY. Sl Yoo U qarax ety R (@raifafy) frem, 1082 #
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ' '

(7) O ges, BT TG Yods Yd QAR afe =rafewe (Rree), @ ufy srfiadl @
a3 e TR (Demand) U6 €8 (Penalty) BT 109% Ud T AT SAFaRt ¥ | BIi,
G{f\wqﬁw 10@3@ 2 |(Section 35 F of the Gentral Excise Act, 1944, Section 83 &
O Section 86 of the Finance Act, 1994)

P21 e e AR a1 bR & i, M G "Bl & AT (Duty Demanded) -
(i) (Section) @S 11D & ded Seifa T '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) ‘
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;

(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
ment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
alty, where penalty alone is in dispute.”
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GRDER-IN-APPEAL

The present appeal has been filed by M/s. Golaen Valley Agrotech Pvt. Ltd.,, 205,
Harvey Complex, Near A-One School, Subhash Chowk, Memnagar, Ahmedabad—380 052
and presently having office at 9" Floor, Office No. 903, Shikhar Complex, B.Wing,
Shrimali Society, Navrangpura, Ahmedabad- 382059 (hereinafter referred to as “the
appellant’) against Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/54/2021-22
dated 30.09.2021 issued on 04.10.2021 (hereinafter referred to as “the impugned order”)
passed by the Deputy Commissioner, Central GST & Central Excise, Division-VII,
Ahmedabad North (Aereinafter referred to as “the adjudicating authority").

2. The appellant are engaged in trading activity and are having trading depots in
various parts of the country and are a wholly owned subsidiary of M/s. Adani Wilmar Ltd.
They were holding Service Tax Registration No.AADCG8238NSD00L as a dealer since

2011 for Goods and Transport Agency (GTA) service.

2.1 Briefly stated, the facts of the case are that during the course of audit of the
records of the appellant conducted by the officers of Central Tax Audit, Ahmedabad
Commissionerate, following observations were made:

a) On going through the books of accounts for tne F.Y. 2013-14 (October, 2013
onwards) to June, 2017, it was seen that the appellant have charged and
recovered an amount of Rs.2,93,99,986/- towards insurance charges from their
éustomer. These insurance charges were mentioned separately in the invoice and
were also shown in their books of accounts as income. A query memo was,
therefore, issued to the appellant. In reply, they vide letter dated 18.03.2019
informed that the insurance charges recovered were part of the selling price on
which sale tax had been discharged. As the sales are on FOR basis, the sale price
would cover all the charges till the goods are delivered to the customer including
insurance and freight charges. It appeared that the insurance charges collected by
the appellant was a consideration received from the customer for insuring the
goods for their customer and, hence, the activity is covered within the ambit of
‘service’ and ‘taxable service’ defined under Section 658 (44) and Section 65B (51)
of the F.A,, 1994, respectlvely Thus, the service tax amount of Rs.40,64 084/— was
liable to be recovered alongwith interest and penalty.

b) Further, the appellant had shown a miscellaneous income of Rs.23,44,728/- in
their Balance Sheet whereas the gross value shown in the ST-3 returns is only
Rs.12,92,279/-. Thus, a difference in income to the tune of Rs. 10,52,449/- was
noticed. The appellant, however, claimed that the said differential amount was
written back but no corresponding documents were submitted. Therefore, the
said amount was considered as income for the taxable services provided by the
appellant and recovery of service tax to the tune of Rs.1,52,605/- was required to
be made alongwith interest and penalty.

2.2 A Show Cause Notice No.15/2019-20 dated 15.04.2019 was therefore issued by
the Deputy Commissioner, Circle-VIII, CGST, Audlt Ahmedabad v1de F.No.CTA/04-
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Rs.40,64,084/- and Rs.1,52,605/- alongwith interest under proviso of Section 73(1) &
Section 75 of the Finance Act, 1994, respectively. Imposition of penalty under the
provision of Section 78(1) of the F.A., 1994 was also proposed.

2.3 The said SCN was adjudicated vide the impugned order, wherein the total Service
Tax demand of Rs.42,16,689/- (Rs.40,64,084/- + Rs.1,52.605/-) were confirmed alongwith
interest. Penalty equivalent to service tax demands confirmed were also imposed.

3. Being aggrieved with the impugned order, the appellant preferred the present
appeals on the grounds elaborated below:

> The insurance charges collected are not against any services but are
reimbursement of insurance expenses, incurred on behalf of the buyers. When
the goods are sold, the transportation involves risk and the insurance, cover such
risk. The goods sold at the appellant's premises hence the insurance charges
incurred for outward insurance were charged separately. These charges are part
O of price for the purpose of VAT law. The appzllant is not in the business of
providing insurance services nor are the buyers their policy holder hence the
buyers cannot claim any damages from the apgellant. They are only recovering
the expenses of insurance incurred on behalf of the buyers which is a common
business practice. Insurance is also subject to regulatory controls and involves
contract with policy holder. In the event of any accident/loss etc the claim would
be filed against the insurance company from whom the policy was taken.
Appellant is not liable to pay any claim to the buyer as the appellant has insurable
interest as unpaid seller.

> The miscellaneous income reflected in the book of accounts is not taxable as the
transactions were written off in the credit balance. Such written off cannot
constitute service. The credit balance in the books shows liability to pay and such
O liability cannot be covered by the definition of declared service. The word
‘agreeing to---' implies there must be two parties for transaction. The act of
writing back must be by agreement between them and a client whose credit
balance in the books of account has been written back. The appellant has relied
on Tribunal’s decision passed in the case of Moonlight Shipping Service Pvt. Ltd.-
2017(9) TMI 944. '

> When no tax is payable, question of interest and panalty would not arise.

> The demand is time barred as no grounds mentioned for invoking extended
period. The onus to prove the malafide intention is on the department. There is
no room for presumption as valid ground for invoking extended period.

4. Personal hearing in the matter was held on 06 01.2023. Shri Shridev J. Vyas, -
Advocate, appeared on behalf of the appellant. He reiterated the submissions made in
both the appeal memorandums. He submitted copy of O-I-A dated 28.08.2020, passed
in the case of M/s. Poggen Amp Nagarsheth Powertronics Private Ltd., Ahmedabad, in

' @o\:‘i‘fﬂiﬁ:'vSu ort of the argument that there is no service tax liability on credit balance written off.
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5. I have carefully gone through the facts of the case, the impugned order passed by
the adjudicating authority, submissions made in the appeal memorandum as well as the
submissions made at the time of personal hearing. The issues to be decided in the -

present appeal are;

a) . Whether the insurance charges collected by the appellant from their customers
fall within the ambit of Section 65B (44) and Section 65B (51) or otherwise?

b) Whether miécellaneous income earned by the a'ppellant is chargeable to service
tax or otherwise?

The demand pertains to the period October, 2013 to June, 2017.

6. - It is observed that the impugned order was passed ex-parte as the appellant
neither filed any defence reply nor appeared before the adjudicating authority to defend
their case. Based on the documents available on records, the adjudicating authority
upheld the demand on both the issues.

6.1  On the first issue, the adjudicating authority has held that the appellant had
collected insurance charges from their customers anc as the activity of insuring the
goods is a taxable service, the amount recovered is a consideration received for
rendering such taxable service. The appellant, however, have contended that the
insurance charges collected are not against any services but are reimbursement of
insurance expenses, incurred by them for insuring the goods on behalf of the buyers. In
the event of any accident/loss etc, the claim would be filed by them to the insurance
company from whom the policy was taken. Appellant is not liable to pay any claim to the
buyer as the appellant has insurable interest as unpaid seller. The appellant have
produced copy of few sample invoices.

6.2 - In terms of Section 65(B)(44) of the F.A, 1994, any activity carried out by a person
for another for consideration, including a declared service shall be covered within the
ambit of the definition of ‘service’. The SCN alleges trat the service rendered by the
appellant was in relation to insurance and the consideration received was reflected in
their books of accounts as income. It is observed that with effect from 01.07.2012,
service tax regime shifted from selective taxation to comprehensive taxation, however, to
examine whether the nature of service is insurance service or otherwise, it would be
appropriate to refer sub-clauses (d) and (zl) of erstwhile Section 105. Sub-clause (d)
defines a taxable service as a service rendered to a policy holder or any person, by an
insurer, including re-insurer carrying on general insurance business in relation to general
insurance business. Similarly, sub-clause ’(zl), defines a taxable service as a service
rendered to a policy holder or any person or insurer, including re-insurer, by an actuary,
or intermediary or insurance intermediary or insurance agent, in relation to insurance
auxiliary services concerning general insurance business. So the services prO\/ided in
relation to general insurance by an insurer or by an actuery or intermediary or insurance
intermediary or insurance agent, in relation to insurance auxiliary services shall be
considered as taxable services. -

6. 3 In the lnstant case, as the sale was on FOR delivery basis, the appellant were

‘gffz:l?r}a’ng’ng transit insurance of goods as it was their responsibility to deliver the goods
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safely to the buyers. The transit insurance on the appellant’s account would imply that
till the goods reached their destination, ownership in the goods remained with the
supplier, namely, the appellant. Such expenses/charges were, how'ever,ASUbsequently
recovered from the buyers as a cost of goods, which is a common business practice
hence not questionable. I find that the appellant is not an insurer (who is carrying on the
general insurance business), or an actuary or intermediary or insurance intermediary or
insurance agent, who is providing general insurance to their customer. The services
provided inrelation to general insurance includes, risk assessment, claim settlement,
survey and loss assessment. I find that none of these activities is performed by the
appellant, hence, the amount collected towards insurance of goods by the appellant
cannot be a regarded as consideration in relation to insurance service. The adjudicating
authority also failed to bring on record that the appellant was involved in any of these
activities. Further, from the sample invoices produced Ly the appellant, it is noticed that
the appellant is paying VAT on the insurance charges collected, thus, the sale value of
goods is inclusive of such insurance charges. When such expenses are included in the
cost of goods, the same cannot be regarded as a consideration against a service
O because the appellant is not rendering any taxable service. I, therefore, find that the
demand of Rs.40,64,084/- is not legally sustainable and is liable to be set-aside.

7. On the second issue, it is alleged that the appellant had shown a miscellaneous
income of Rs.23,44,728/- in their Balance Sheet whereas the gross value shown in the
ST-3 returns is only Rs.12,92,279/-, hence income to the tune of Rs.10,52,449/- was .not
declared on which service tax liability of Rs.1,52,605/- was required to be discharged.
The appellant, however, claimed that the miscellaneous income reflected in the book of
accounts is not taxable as the transactions were written off in the credit balance and
such written off cannot constitute service. They placed reliance ‘on Tribunal’s decision
passed in the case of Moonlight Shipping Service Pvt. Ltd.-2017(9) TMI 944 and O-I-A
dated 28.08.2020, passed in the case of M/s. Poggen Amp Nagarsheth Powertronics
Private Ltd., Ahmedabad. '

7.1 It is noticed that the demand of Rs.1,52,605/- has been made on the sole
argument that the appellant has not declared the differential income of Rs.10,52,449/- in
their ST-3 returns. The adjudicating authority considered this differential income as
consideration and held as chargeable to service tax. It is observed that any income can
be treated as taxable if the same is received against a consideration for rendering any
activity covered within the arhbit of the definition of 'service' or 'declared service'. I find
that the onus of establishing the nature of taxable service rendered and levy of Service
Tax in terms of Section 66B of the Finance Act has not been discharged by the
department. It is a trite law that the burden of proof of establishing the levy of tax lies
on the revenue authorities and without discharging such onus, no recovery of tax could
sustain. This finding is support by the judgment of Hon'ble Supreme Court in
Cooperative -Company Ltd, v. Commissioner of Trade Tax, U.P. [(2007) 4 SCC 480],
wherein it has been held that burden of proof of establishing the levy of tax lies on the
revenue authorities. Mere non-submission of documents shall not be ground for
confirming the demand at the adjudication stage. "he demand notice and the
sadjudicating authority have failed to establish the service rendered by the appellant. I,
“;_:;.,\tl?\aérefore find that the demand is legally not sustainable as has been raised merely on
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7.2  The appellant have relied on the O-I-A dated 28.08.2020, passed in the case of
M/s. Poggen Amp Nagarsheth Powertronics Private Ltd., Ahmedabad. In the said case
the demand was confirmed by considering the miscellaneous income as a consideration
for not taking action against the creditors and was held to be covered under clause (e)
of Section 66E of the Act 'agreeing to the obligation to refrain from an act, or to tolerate
an act or a situation, or to do an act' In the instant case, however, the income was
merely considered as a taxable income without justifying the nature of service rendered.
I, therefore, find that the said decision cannot be made applicable to the present case. It
is observed that in the definition of ‘service’, there has to be nexus between activity and
consideration. In case, there is no nexus between the activity and consideration, such an
activity shall not fall under the definition of “servica”, as the concept “activity for
consideration” involves an element of contractual relationship. This relationship could be
express or implied, for which the burden of proof would be on the Department. In the
present case, no /ota of the evidence has been produced before us by the Revenue to
indicate that there is an activity undertaken by the appellant against which the income
was received. Thus, I find that the credit amount written off by the appellant would not
constitute an activity falling under the definition of service. In view of above discussion, I

find that the service tax demand of Rs.1,52,605/- confirmed in the impugned order on O
the differential income of Rs.10,52,449/- not shown in the ST-3 Returns is not
sustainable in the eyes of law.

8. Accordingly, the impugned order is set-aside and appeal filed by the appellant is
allowed.

STTerenat BT &t 1 € oIt 7 ey Suier a3 & B e |
The appeal filed by the appellant stands disposed off in above terms.
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(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,

M/s. Golden Valley Agrotech Pvt. Ltd., - Appellant
9™ Floor, Office No. 903, Shikhar Complex,

B.Wing, Shrimali Society, Navrangpura,

Ahmedabad- 382059

The Deputy Commissioner, - Respondent
Central GST, Division-VII,
Ahmedabad North
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Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.

The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North,
(For uploading the OIA) v

4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on
the website. :
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