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24.01.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad
North

3ll.Jlcicb,lf- ·cpl ·,1p1 ~cf LTclT Name & Address

1. Appellant

Mis Pawan Rameshwar Kushwaha,
A-202, Jay Dwarkeshree Flat, Near Pavan Flat,
Bhadaj, Ahmedabad-382330

2. Respondent I .
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North, 7th Floor, B D Ratel House, Nr. Sardar Patel Statue, Naranpura,
Ahmedabad - 380014

) al{ anfa gr 3rfa 3mgr ) rids srjr4 4at ? it as gr an#gr uf unferfa
fl4 aal, ·; art 3If@41) a) aria ur yr)rU1 1ta1 9gr a lat &1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'+Tm! xNcb ix cnr~a=rur~
Revision application to Government of·lndia :

(1) a€tr n ge 34f@mt, 1994 4l tr 3ad Re sar mg mrai & a ii qui
enr qt sq-Irr yen u·gt 3irifa y1)erur 3rs 3rj) ufra, ·Rd rat, fa
+iacu, lua f@tr, atsft rifle, far )q a4, it wf, { f2cal : 110001 4t t urrf]
afeg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i i) qf? m al gt~ # rt i or4 ftf atg} ) f48) augur ur 1r argr i
m fa4t qvsrm qr nusrn ?i "lfl<:>i a era gg if 3i, zu fa#t rust n rugr ii ark
~~~ -i'f {.jl fcl-,-{f1 ·rug i st na 4) fau a tr gS lr I

/ · In case of any loss of goods where the loss occLr in transit from a factory to a
ouse or to another factory or from one warehouse rn another during the course of
sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'l-T!"X<i a are fhfl rg zu y?gr ii fuffa nra u lff lf1<1 ~ fcrfrrl f-ur ff \}qmr[ ~ cf>~ l=JIB "9x
Gara zyca a Rae # mwni i citrd # ate f0fl r, u var i fuffau &1

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zuf? zyc qr yr«rt fa Ra·Ir at are () zur [rt at) frufa fcnm Tj<JT l=!IB i1 I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if snaa al 8art yet # quart a fig uit s€) fez mr #l nu{ & 3it e arr?r uit gr
l:ITTT -q-cf Rru; a gar~rs 3nrgaa, r9tea a grr utRd al rrr u zut ara i fa 4f@Pm (i.2) 1998

l:ITTT 109 err fgat fg I &1

(c) Credit of any duty allowed to be utilized towards Jayment of excise duty on final
products under the provisions of this Act or the RL.les made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ahu 5nu jct (3r41) fuura8), 2oo } fun 9 sif Raff&e qua ian gg-a ii at
,fit ii, )fa 3rr?gr ufa 3n?gr }fa fija 8a wr a flu er--3rr?gr vi 3r4ha 3r 6
at-at fzii {1I2.l \3Rlci 3l[tj"C:";f fcl-iur "'3ffH 'iflf%1..! 1 3r rr grar g. q garfhf a JTTfl@ l:ITTT
35-z Raffa rp a rut u4a rer Ctr 6 urrr 6t uR 191 3hf) a1fey

The al;)ove application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) Rf@au 3raa # rr sf ia 4 ira qt <.Tl '3fffi cpl{ el al «q1 200/- 4) 41r
at ur; 3jkz ursf iv «4it l-! cra vnrqr ) at + ooo /-- c#l" q,l-H 1J11c'IFT c#l" \JlTI..! 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 0
involved is more than Rupees One Lac.

tar yc, #trqr zye< vi tr r98)u ·urn~)aw a 4f 3r4)a-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ '3c'Clf~•r ~~ 31f<'.r!;fu1r. 1944 ·cn') tll-<"1 35· ·.fr/35· -~ "i:Ji 3-°'W@:--

LJnder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) qfRga R 2 (1) 4 i a4g 1yr } 3kllcfr cn'r 3NR1, :?il"G@T cfi lTPrct 1'f ·x'YfTfT ~
a4ha sn1 gcd vi lard 3rf)fr -rrn@ran (R@nee ) 4) 4gr 2)fl1 4)feat,

rsnrzarar # 2"11el , ag1cf] 'J-f<:A" , J-Rf«IT ,PR'c.J../.rJ iJ 1../., Ji ~P-l~l<SJI ~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2' floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i:1 (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule ,6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf? z arr?g 3i a{ qa 3nii ar rwrgr @)ar ' it v@ta pea 3jag a fg 4ha al Jrar
sqja inr fur on aRg ga vu & 8ta g af f frar ud) arf aa a fg
zqe,Re,fa 3r)); emu[r4or at va 3r8 ut a.fhu rat al ya 3ndaa fut 0ITT!l %' I

In case of the order covers a number of order-in~Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. •

(4) 1r1re zyc 3tf@fut 1970 rent ii)fra d6) 3r4pr-i # siafa fefffa kg 3ljf!H Be@

a4ea zr pea 3?gr rnfuf fvfu+ y1@1a1 a an?r i a y@t4 4l ya 4Ra u 6..so ha
0 cf)1 1r,tu grca fae ant gh a1f@ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) a art vi«fa mr4al a,t Piaur a?1 qt fry+ii #) ik fl aura anaffa fkut unrar & ui
ln zyca, ask sqrt ct gd ea4 3rf)Ru ·urn~@raut (a1,ff@fn) fr,, 1982 i
Rfea ?r
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) ti zycan, a·?)a sn4·t gred vi arm 3r4)fr1 ·nnf@ran (free), a uf r@cit #
mu i afar nir (Demand) d a& (Penalty) Gl 1o% qa wa #a 3#arf &1zreiifh,
3ff@ratqaw o a?lsu } I(section 35 F of the Central Excise Act, 1944, Section 83 &

Q Section 86 of the Finance Act, 1994)

24tusnzyea 3jlaaa oiafa, mm~ra z@h "as#cara5\ Duty Demanclecl)-

(i) (Section) &is 0 h agauffaft,
(ii) f@a reaa raz2fsza6lfry
(iii) #az2fez fui au 6b a<a2ufr.

> uqsraifaarf'us qa \lJ1iTalear, arfla atfaaah k~-g:cf.:ffif <Hf
t?imTTm%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D; ·
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

<r nr2rh 'ITTa 3fCl@' mfucITT"uT ~ "fl111'J IJf'ITT~ ,3fijqf~m cflJ{j' Rici 1Ra gta in fag mgye
am a, k1om0arru sit szi#aaus f@a(fa l aazush 1oarru #l stsatI
4acE, %»

·'r' <>'o 'q ~:-f"' i~/. .r\,i In view of above, an appeal against this order shall lie before the_ Tri_bunal on: $ ±gent of 10% of the duty demanded where duty or duty and penalty are 1n dispute, or
i'<>.,,_, ~';? lJenalty, where penalty alone is in dispute."

~s".. 0



F.No. GAPPL/COM/STP/808/2022-Appeal

ORDER-IN-APPEAL
w w a

The present appeal has been filed by MIs. Pawan Rameshwar Kushwaha, A-202, Jay

Dwarkeshree Flat, Near Pavan Flat, Bhadaj, Ahmedabad - 382330 (hereinafter referred to as

"the appellant") against Order-in-Original No. GST-06/D-VI/O&A/47/Pawan/AM/2021-22

dated 24.01.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GT, Division VI, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

BMMPK5622D. On scrutiny of the data received from the CBDT for the FinancialYear 2015

16, it was noticed that the appellant had earned an income of Rs. 14,47,639/- during the FY

2015-16, which was reflected under the heads "Sales/ Gross Receipts from Services (Value from

ITR)" or "Total amount paid/ credited under Section 194C, 1941, 194H, 194J (Value from Form

26AS)" by the Income Tax department. Accordingly, it appeared that the appellant had earned

the said substantial income by way of providing taxable services but has neither obtained Service

Tax registration nor paid the applicable service tax thereon. The appellant was called upon o O
submit copies of Balance Sheet, Profit & Loss accounts, Income Tax Returns, Form 26AS, for

the said period. However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. GST-06/04

1129/O&A/Pawan/2020-21 dated 25.03.2021 demanding Service Tax amounting to Rs.

2,01,441/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994; and imposition of

penalties under Section 76, Section 77(1) & Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the iopugned order by the adjudicating 0
authority wherein the demand of Service Tax amounting to Rs. 64,908/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period FY 2015-16 and dropped remaining demand

of Service Tax extending benefit of Notification No. 33/2012-ST dated 20.06.2012. Further (i)

Penalty of Rs. 64,908/- was also imposed on the appellant under Section 78 of the Finance Act,

1994; (Qi) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the

Finance Act, 1994 for failure to taking Service Tax Registration; (iii) Penalty ofRs. 10,000/- was

imposed on the appellant under Section 77(1 )(c) of the Finance Act, 1994 for failure to

furnishing information and produce documents called for by the department; and (iv) Penalty of

Rs. 40,000/- was imposed on the appellant under Section 701) of the Finance Act, 1994 for not

furnishing service tax returns.

Being aggrieved with the impugned order, the appellant preferred the present appeal on

1lowing grounds:

4
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• The appellant was engaged in fittings of tiles especially in newly constructed houses. The

appellant is small daily wager, wherein he gets work of floor tiles fitting or kitchen

platform marble fitting etc. of various newly constructed residential units. He is given

work of tiles fitting by various contractors orally. Those contractors call him personally

and ask him to fit the tiles of floor or kitchen platform of residential unit which is nothing

but Original Work of fitting kitchen, wall, and floor tiles only. He is expert in floor tiles

fitting, kitchen platform marble fitting, roof tiles, pebble tiles, ceiling tiles, glass tiles and

wall tiles, etc.

• The appellant is providing services which were exempted vide Entry No. 14 of the Mega

Exemption Notification No. 25/2012-ST dated 20.06.2012 as amended. Work done by

the appellant is nothing but original work related to residential unit. The term original

works have been defined under the Finance Act, 1994 and the same is reproduced below:

"Original work means

() Al new constructions;
(ii) All types ofadditions and alterations to abandoned or damaged structures

on land that are required to make them workable;

(iii) Erection, commissioning or installation ofplant, machinery or equipment

or structures, whether pre-fabricated or otherwise"

• The service provided by him is nothing but the original work and the said service is

exempt vide mega exemption notification. The said fact can also be verified from the

sample invoices given by the appellant and the same are also reflected in OIO.

o Without prejudice to the above submission, even if it is assumed that the allegations by

the adjudicating authority are true and correct and the appellant is required to discharge

the Service Tax, the service provided by the appellant is Works Contract Service and

taxable value is calculated at 70% on the basis of Service Tax Valuation Rules, 2006

under Rule 2A, the value comes to approximately 10 lakhs which is below the SSI limit

and the said is exempt.

o It is to submit that the total income shown by the appellant is 14 lakhs and the 70% of the

same comes to approximately 10 lakhs, therefore, again the said taxable turnover is.

almost below the exemption limit. Further in this regard, it is to submit that, it is settled

law of principal that for the purpose of determining the aggregate value for exemption

under Notification No. 6/2005-T, only the net value received i.e. after the abatement

under Notification No. 1/2006-ST or after considering Service Tax Valuation Rules, 2006

is to be considered. In this case according to the Rule 2A of the Service Tax Valuation

Rules, 2006 the service portion would be 70% of the total value (as alleged by the

5
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adjudicating authority). Thus, it is to submit that, assuming the allegation made by

adjudicating authority is true and the appellant is require to discharge service tax at 70%

value of the total receipts, the said is comes to around 10 lakhs which is almost below

exemption limit. In this regard, the appellant would rely on the following case laws:

o Aryavrat Housing Constructions (P) Limited, Bhopal - 2018 (3) TMI 628 

CESTATNewDelhi
o Neelam Singh and Raj Narain Singh - 2017 (5) TMI 1390 CESTAT Allahabad

o Mis. Wolfra Tech (P) Ltd - 2019 (5) TMI 1136 - CESTAT Bangalore

o Alok Pratap Singh, Anuj Pratap Singh, Kalim Ahmad, Alauddin & Mohod

Mustaq - 2018 (11) TMI 620 CESTAT Allahabad

o Shri Ashok Kumar Ilishra - 2018 (2) TII 573- CESTAT, Allahabad

• As mentioned in the facts in detailed that demand raised through the Show Cause Notice

is only on the basis of data available from the CBDT i.e. ITRJ 26AS of the Appellant,

without proper investigation or appreciation and while computing the tax liability on the

basis of Form 26AS, no explanation had been asked from the appellant in respect ofe O
nature of payments recorded in the same and the entire proceedings vide issuing Show

Cause Notice has been initiated for the FY. 2015-16. The contention of the adjudicating

authority that every payment which is recorded in Fcrm 26AS or income tax return is

service income and liable to tax, is baseless, erroneous and lacks merit. For the same the

appellant would like to rely on belowmentioned cases:

a) Indus Motor Company Vs CCE, Cochin - 2007-T1OL-1855-CESTAT Bang

b) Synergy Audio Visual Workshop Pvt. Ltd. Vs CST Bangalore -2008-TIOL-809

CESTAT-BANG
c) Kush Constructions Vs COST NACIN - 2019 (34) GSTL 606

d) Luit Developers Private Limited - 2022 (3) TMI 5 by CESTAT Kolkata.

e) Quest Engineers & Consultant Pvt. Ltd. - 2021 (10) TMI 96

0 Without prejudice to the above written submissions, without admitting but assuming, the

appellant submits that the show cause notice is erroneous in as much as it demands

Service Tax by invoking extended period. It is to submit that major portion of demand in

the Show Cause Notice is being hit by the bar of limitation.

Merely failure to pay Service Tax on account of interpretation of law would not be a case

where the Revenue can invoke extended period of limitation. The impugned order

confirming demands and penalties by invoking extended period should be dropped on

this ground.

0
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o Since the demand of duty is not sustainable either on merit or on limitation, therefore

there is no question of any interest and penalty as held by the Hon'ble Supreme Court of

India in the case ofMis. HMM Limited.

• Appellant would like to submit that, It is settled law that penalty under Section 78 of the

Finance Act, in· other words if there has been fraud or willful mis statement or

suppression of facts with intend to evade payment of service tax by the appellant, then

and only then penalty under Section 78 could be imposed 1994 could be imposed only if

demand of service tax could be sustained under proviso to Section 73(1) of the Finance

Act 1994. It can be said that the present case is not the case of fraud, suppression, willful

misstatement of facts, etc. Hence penalty under section 78 of the Finance Act, 1994

cannot be imposed. The demand is liable to be dropped on this ground also. In this

regard, they relying on the Hon'ble Supreme Court's below mentioned judgements:

1. Uniworth Textile Limited - 2013 (288) ELT 161 (SC)

11. Rajasthan Spinning & Weaving Mills -2009 (238) ELT 3 (SC)

111. Tamil Nadu Housing Board-1994 (74) ELT 9 (SC)

1v. Cosmic Dye Chemical - 1995 (75) ELT 72 (SC)

o. Without prejudice to other contentions, it is to submit that no mens rea can be attributed

to the appellant merely failure to pay Service Tax on account of interpretation of law. In

absence ofmens rea, merely for the venial breach of the provisions of law, penalty cannot

be imposed. There is no element of fraud, willful mis-statement or suppression of facts

with intent to evade payment of service tax, as all the income received by them were

accounted for in the books of accounts. The appellant wish to rely upon following

decision of the Hon'ble Supreme Court of India.

1. Hindustan Steel Limited vs. State of Orissa - 1978 (2) ELT J159 (SC)

n. Gujarat Guardian Limited - 2016 (46) STR 737 (Tri. - Ahmd.)

m. Fasel Limited - 2017 (52) STR 434 (Tri. - Ahrnd.)

o On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

4. Personal hearing in the case was held on 06.01.2023. Ms. Neelam Kalwani and Ms. Kiran

Tahelani, both Chartered Accountants, appeared on behalf of the appellant for personal hearing.

They reiterated submission made in appeal memorandum. They also argued the case on

limitation by stating that there was no intention for evasion of service tax.

7
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5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2015-16.

6. I find that main contention of the appellant is that (i) their services were exempted vide

Entry No. 14 of the Mega exemption Notification No. 25/2012-ST dated 20.06.2012; (ii) work

done by them is nothing but original work and thus, they are required to discharge the Service

Tax on 70% of the receipt value as per the Service Tax (Determination ofValue) Rules, 2006.

6.1 For ease of reference, I reproduce the relevant provision under Entry No. 14 of

Notification No. 25/2012-ST dated 20.06.2012, as amended, and Service Tax (Determination of

Value) Rules, 2006, which reads as under:

Notification No. 25/2012-ST dated 20.06.2012
"14. Services by way of construction, erection, commissioning, or installation of original
works pertaining to, 

0

(a)

(b)

td ¢ ¢%

a single residential unit otherwise than as a part ofa residential complex;"

Service Tax (Determination ofValue) Rules, 2006.

"2A. Determination ofvalue ofservice portion in the execution ofa works contract.
Subject to the provisions ofsection 67, the value ofservice portion in the execution ofa
works contract, referred to in clause (h) ofsection 66E ofthe Act, shall be determined in
thefollowing manner, namely:-

(i) Value ofservice portion in the execution ofa works contract shall be· equivalent to the
gross amount charged for the works contract less the value of property in goods
transferred in the execution ofthe said works contract.

Explanation.- For the purposes ofthis clause,
(a) gross amount chargedfor the works contract shall not include value added tax or
sales tax, as the case may be, paid or payable, if any, on transfer ofproperty in goods
involved in the execution ofthe said works contract;

(b) value ofworks contract service shall include, 

(i) labour chargesfor execution ofthe works;
(ii) amountpaid to a sub-contractorfor labour and services;
(iii) chargesfor planning, designing and architect'sfees;
(iv) chargesfor obtaining on hire or otherwise, machinery and tools usedfor the
execution ofthe works contract; "
(v) cost ofconsumables such as water, electricity, fuel used in the execution ofthe
works contract; "
(vi) cost of establishment of the contractor elatable to supply of labour and
services; "
(vii) other similar expenses relatable to supply oflabour and services; and
(viii) profit earned by the service provider relatable to supply of labour and
services; "

8
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F.No. GAPPL/COM/STP/808/2022-Appeal

6.2 In view of the above legal provisions, I find that the services provided by the appellant do

not fall under Sr. No. 14(b) of the Notification No. 25/20.2-ST dated 20.06.2012, as the

appellant has not constructed any residential house. The service provided by the appellant is

finishing services like flooring, glazing and wall tiling, etc. of an immovable property which can

be classifiable as Construction Service or as Works Contract Service.

6.3 I find that the appellant have contended that they are eligible for benefit under Rule

2(A)(ii) of the Service Tax (Determination of Value) Rules, 2006. In this regard, on verification

of the Profit & Loss Account for the FY 2015-16, I find that the appellant have shown income of

Rs. 9,42,631/- under the head 'Sale of Services - Tiles Fittings' and income of Rs. 5,05,008/

under the head 'Sales of Materials'. I also find that the appellant shown expense of Rs.

3,97,635/- under the head 'Purchases'. On verification of the invoices as reflected in impugned

order, it appears that the appellant have charged per Sq. feet for tiles as well as also for labour.

Further, as per the Form 26AS, the appellant have received an amount of Rs. 6,00,000/- from

0 Mis. Sorath Builders under Section 194C. The impugned order has not taken into consideration

these transactions.

6.4 I also find that the adjudicating authority has confirmed the demand of service tax after

arriving at conclusion that the appellant have provided Works Contract Service. In this regard, I

find that if the appellant have provided Works Contract Service, the Service Tax was required to

be paid by them on 70% or 40% of the gross value as per Rule 2A of Service Tax (Determination

of Value) Rules, 2006. However, I find that while issuing the impugned order, the Service Tax

has been confirmed on the entire amount of value of service without considering the abatement

provided under Rule 2A of Service Tax (Determination of Value) Rules, 2006 for the said

service category. Thus, I find that the impugned order has been issued to the appellant without

0 appreciation of facts available on record and without correct quantification of Service Tax

payable, which is not legally tenable.

6.5 In view of the above, I am of the considered view that the adjudicating authority was

required to give adequate and ample opportunity to the appellant for producing the documents in

his favour in backdrop of the situation that SCN has been issued only on the basis of details

· received from the Income Tax department, without even specifying the category of service and it

is only thereafter, the impugned order was required to be passed. I also find that the appellant has

taken plea that the demand in the Show Cause Notice is hit by the bar of limitation. I also find

that this contention was not raised earlier and were made during the appeal proceedings.

9. Therefore, I am of the considered view that it would be in the fitness of things and in the

interest of natural justice that the matter is. remanded back to the adjudicating authority to
consider the submission of the appellant, made in the course of the present appeal, and after

/. per verification of the documents of the appellant and thereafter, adjudicate the matter.
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In view of the above discussion, I remand the matter back to the adjudicating authority to

consider the issue of abatement and li_mitation and pass a sp~aking order after following the

principles of natural justice. The appellants are also directed to submit all the relevant documents

to the adjudicating authority within 15 days of receipt of this order.

10.

The appeal filed by the appellant stands disposed of in a·Jove terms.

... RIM-j•' l/ ~x!(Y/v-..., - c,/-
(AkhileshKu ar) us03..

Commissioner ( ppeals)

Attested

0
•dti..
Superintendent(Appeals),
CGST, Ahmedabad

Date : 11.01.2023

0

By RPAD I SPEED POST

To,
M/s. Pawan Rameshwar Kushwaha,

A-202, Jay Dwarkeshree Flat,

Near Pavan Flat, Bhadaj,

Ahmedabad-382330

Appellant

The Assistant Commissioner,

CGST, Division-VI,

Ahmedabad North

Respondent

0

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahr.edabad Zone

2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, AImedabad North
(for uploading the OIA)

55 Guard File

6) PA file
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