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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/WT0?/RAJ/57/2022-23 fc;·..:rlcn·: 27.04.2022,
issued by Deputy/Assistant Commissioner, CGST, Division-VII, Ahmedabad-North

3-llflcicbi:ll cn1· -;:-1111 1-!·cT 4(H Name & Address

1. Appellant

Mis Ajaysingh Kshatriya,
606, Sukhsagar Complex,
Nr. Hotel Fortune Land Mark,
Ushmanpura, Ahmedabad-380013

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , _4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ anfau gr r9le mgr ) rids 31yr4 var ? at as su arr # ufa zrenfenfe
f)a aalg Tg &4 3@rat) 4) 3rfa ur yrU 4Pa& Wgd a #ar ?]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ t1xcB ix "cBT gterwr mraaa
Revision application to Government of India:

() #€tu sari yet 3@It, 1994 #t nr 3rat serg mg mi a a i qa
err at Gu-err rem u·gt d 3irifa gr)ror arrear areflt «fra, 4rt rat, fa
iarea, lua f@qr, ateft +ifr, far )q rd·t, ira nrf, ·{ fcal : 110001 cn1" ctJ- \JJT'iT
afe I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i i) z,fa ma #t sf # uwa ii sts }ft ef? gr ? ff) air n 3rrpr} ?i
uT fa#Rt qusrri l qr arusrn i mna a uh gg uf i, znt ft srusr. za rusr 'EIT%°
cf6 fa,fl atar ?i yr ff) arusrm ?i dt mn ) 9fur ahr g{ s

"". · In case of any loss of goods where the loss occur in transit from a factory to a
ouse or to another factory or from one warehouse to another during the course of
ssing of the goods in a warehouse or in storage whether in ·a factory or in a warehouse.
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'l-Tffi'f a are fa#l lg zn y2gr ii [uffaa Ira u zu Tff(1" cfi Fclfrr,rur if xfCl?.TT1T ~ ~ l=f@" "9x
area zca a Raz a ma ii wit ma # ars fhft rz zn q2 i Raffa

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zf? grc r yrarr fa R: ·nd ans (urea ur err a) frn:rm JclRrr Tflff l=f@ "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if 5naa al arr yc # yrar a fg ui sq Ree mu #6 n{ & 3it ha arr uil z
nr gi Pru a nars 3rgaa, r9et rr urRa at war "9x znr arafa arfefu (i.2) 1998
Irr 109 rr fgyaa fg r; &)1

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ab@ha urea zyc (r9e) fmmra8), 2oo1 a fun s 3if faff&e qua in ~-8 if err
,Ra}i i, hf9a arr?gr a uf 3mgr fa feta «8) nru a a9la qe-3rr vi 3r4ta 3r2 t
err-err >lftrm cJ5 x'H2:I '1Rl<l 31ril·c;-;-r fcnur rar aRv1 8r rr arr z. nl yzrfhf a 3:fcrr@ t!Rf
35-z Reiff # zyrur qr # rt Cr-6 arr at uf fl et afegt

'
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(c)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) RR@a 3rd a urer ursi iar n va erg q! n Gr} an ) at q1 20o/-- uru qrar
a8) Gnrg oil urgi iv a4 g alg a cntar gl dt 1000 / -- ~ 1:p"ffi ::!1@Ff cti°r uirt.z 1

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr zycas, #4ta Garza zyc vi tara 3r@)Ru nrnf@raw } ,f a9) :-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h4ta araa zcn 3If@fr, 1944 4l qr1 36...·J't / 35---~ cfi 3:ii.'flfa-:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cJJ) \:lcfc'tfaRs1c-1 1'.fITTf§C:- 2 (1) d i «arg 3r & rarat # cg@a, 3rf)al mr ii v#mt gyea,
a€ snea ye vi ara 3rf)flu ·anrnf@ran (R@rec) al qfa 2)#ta 4)f8at,

~t;J.Jc;l~lc; 1f 2ndl=J@T, isl§J..Jlc.11 'l-fcR ,JR=RcIT ,PR"£.l~.:w1~,di$J..J~lisll~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) '.a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Exdse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf gr 3r?gr i { qi msiir rtdr )ar & al u@la pa ilqr a fr #a ml {Tar
sqfaa air a f0at urn al~g <u au @ta gg f fa frat utt nrf aafg

· zrenferf 3flax arutfrqu at va 3r8a ur ju war l vn 3qr4aa fhn ular &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arrru yens 3tf@,fn1 +97o rn igi)f@ru 4) rgqfr-· a aiafa Raffa fag 14IT Bern
3raa n qi 3rr?gr renfe4fr fufr yfr#r) a 3rr?gr i a r@la #l va yf u 6.6.so ha
cfil .-ll Ill I C't u zyca fee «n 81I ·m°ffil.! 1

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) sa it via@r +Irr] at firur aqr fuii 4) 3it sf) ant arraff fhu mar & vi
ft gyca, a{r sq&1 yet gi tarn 3r4fl)u anrn@rant (a4ff@f@) fzm, 1982 ?i
RJ%ct % I .

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) vat gen, #flu war41 yc vi ala 3rftft4 nrarfraU1 (Rrec), a ,f 3rflat #
mmr ii afar iq (Demand) yd is (Penalty) clil 1o% a st awn afarf ? 1raif@,
sf@roarqa \JJliT 10~~ -~ !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

24tu 3na yea3jaaa siafa, mi~taat "afar a6] ii(Duty Demanded)-
(i) (Section)~ 1upagaffauft,
(ii) fem naq tkz)fzalft,
(iii) ha#fszuiiafu 6baaaurf.

> uqasav«Ra3nfua qa smu #l gear=a , srfh afaaalafgqfaa
f2armrae. ·

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty.
confirmed by the Appellate Commissioner wculd have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section i 1 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z 3n2r# if arfla ufrasur±rssf zyca srzrar yeszr aus fraf@a it ill lTTlT fcpo; -rru:~
, a h@ 0% marw '3TTx srzi kaa aus Ratfa "ITT 'dlif~ ib" 10•x, 'lJT@R "Qx' ctr urr tfcPCft i I

,....f>· .,.t" er..,,.. •sr•:l"' \t~il,t. \;i n view of above, an appeal against this order shall lie before the Tribunal onk& pa ne t of 10% of the duty demanded where duty or duty and penalty are in dispute, or
~ a ~~e ,aft , where penalty alone Is In dispute.'

...t'l ~..,,, ~">,c ....!!
.,..,,o ,.. a-11-oq .,q.;



F.No. GAPPL/COM/STP/2678/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M's. Ajaysingh Kshatriya, 606, Sukhsagar Complex,

Nr. Hotel Fortune Land Mark, Ushmanpura, Ahmedabad - 380013 (hereinafter referred to as

"the appellant") against Order-in-Original No. CGST/WT07/RAJ/57/2022-23 dated 27.04.2022

(hereinafter referred to as "the impugned order") passed by the Deputy Commissioner, Central

GST, Division-VII, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AIWPK6470E. On scrutiny of the data received from the CBDT for the FY 2014-15 & FY 2016

17, it was noticed that the appellant had earned an income of Rs. 33,82,018/- during the FY

2014-15 and Rs. 56,16,850/- during the FY 2016-17, which was reflected under the heads "Sales

/ Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section l 94C, 1941, 194-H, 194-J (as per Form 26AS)" under :he Income Tax Act. Accordingly,

it appeared that the appellant had earned the said substantial income by way of providing taxable

services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss 0
accounts, Income Tax Returns, Form 26AS, for the said pericd, however, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-I/Div

VII/A'bad North/50/Ajaysingh/20-21 dated 26.09.2020 demanding Service Tax amounting to

Rs. 11,12,260/- for the period FY 2014-15 & FY 2016-17, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994 and imposition of penalties under Section 77(l)(a), Section 77(l)(c),

Section 77(2) & Section 78 of the Finance Act, 1994. The Show Cause Notice also proposed

demand of unquantified amount of Service Tax for the FY 2015-16 & FY 2017-18 (upto Jun-

2017) under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority ex-parte and the demand of Service Tax amounting to Rs. 11,12,260/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 7 5 of the Finance Act, 1994 for the period from FY 2014-15 & FY 2016-17.

Further (i) Penalty of Rs. 11,12,260/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(l)(a) and Section 77(l)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was

also imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting

documents to the department, when called for.

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

· - f the Finance Act, 1994 on 14.09.2022. It is find that they have not paid pre-deposit
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F. No. GAPP L/COM/STP/2678/2022-Appeal

for filing appeal@ 7.5% of Service Tax demanded, in terms of Section 35F of the Central Excise

Act, 1944 and Section 83 of the Finance Act, 1994 along with their appeal.

3.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1" July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making arrears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No. CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed- that the payments through DRC-03 under CGST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the CentralExcise Act, 1944 and

Section 83 of the Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal (@) under sub-

0 section (1) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute". These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

4.1 Further, I find that as per the provisions of sub-sectior_ (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions ofthis Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the samepowers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise Act, 1944 (1 of1944)".

4.2 Therefore, the appellant, vide this office letter dated 28.11.2022, was requested to make

the pre-deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment. It is also informed to the appellant

vide the said letter that failure to submit evidence of pre-deposit would result in dismissal of the

appeal for non-compliance in terms of Section 35F of the Central Excise Act, 1944. However, it

is observed that till date, the appellant has not submitted any intimation or proof of the payment

of the said pre-deposit, if any, made by them. Hence, the appellant have failed to comply with

the requirement of payment ofpre-deposit.

4.3 The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the

penalty is in dispute) under Section 35F of the Central Excise Act, 1944. Though sufficient time

was granted to the appellant to make the payment in terms of Circular No. 1070/3/2019-CX

dated 24.06.2019, they have failed to furnish proof of payment of pre-deposit of 7.5% of the duty

made. I. therefore, dismiss the appeal filed by the appellant for non-compliance of the provisions

1GOE;Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax vide sub
M a£Mr, %

6 . 5) of Section 85 of the Finance Act, 1994.
r'
Eg
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5. On going through the appeal memorandum, I also find that the impugned order was

issued on 27.04.2022 and the same was received by the appellant on 02.06.2022. The present

appeal, in terms of Section 85 of the Finance Act, 1994, was filed on 14.09.2022. I also find that

the appellant have not filed any application for condonation of delay in filing appeal.

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay

or to allow the filing of an appeal within a further period of one month thereafter, if he is

satisfied that the appellant was prevented by sufficient cause from presenting the appeal with in

the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner ofCentrai Excise (Appeals).-

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals). 0
(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
President:

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient causefrom presenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurther period ofone month."

5.2 I find that in terms of Section 85, the limitation period of two months for filing the appeal

in the present cases starts from 02.06.2022 and the appellant were required to file the appeal on

OJ; before 01.08.2022. However, the appeal was filed on 14.09.2022 that too without showing
sufficient cause for such delay.

5 .3. I find that the appellant, in the facts and circumstances discussed above, has not been

explained any cause for delay in filing the appeal. Accordingly, I reject the appeal \1ed by the
appellant on grounds of limitation as well.

iew of the above, the appeal filed by the appellant is dismissed for non-compliance of

ns of Section 3 5F of the Central Excise Act, 1944 as made applicable to Service Tax
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F.No. GAPPL/COM/STP/2678/2022-Appeal

vide sub-section (5) of Section 85 of the Finance Act, 1994 as well as on the grounds of

limitation under Section 85(3A) of the Finance Act, 1994.

7. sft 4af t af Rt + sft #t Rall 3qaqk fan star &j
The appeal filed by the appellant stands disposed of in above terms. ~

d{5cs
+6} o3(AkhileshKu(gar) e ··

Commissioner (Appeals)

Attested

(R.C&yar)
Superintendent(Appeals),
cGsT, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Ajaysingh Kshatriya,

606, Sukhsagar Complex,

Nr. Hotel Fortune Land Mark,

Uslunanpura, Ahmedabad- 380013

Date: 11.01.2023

Appellant

0

The Deputy Commissioner,

COST, Division-VII

Alunedabad North

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Alunedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Deputy Commissioner, COST, Division-VII, Alunedabad North

4) The Assistant Commissioner (HQ System), COST, Alunedabad North

(for uploading the OIA)

5)Guard File

6) PA file
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