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~~~Order-In-Appeal Nos. AHM-EXCUS-002-APP-117/2022-23
~Date: 19-01-2023 \Jfffi ffl c#i' moo Date of Issue 20.01.2023

enTgti (r4ta) arr uRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. GST-06/Refund/13/AM/Relic/2021-22 ~:
19.01.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad­
North

;3-14"1iili:bcif cITT .=rr=r ~ -qm Name & Address

1. Appellant

M/s Relic Property Development private Limited,
Dev House, Beside Sarkhej Gandhinagar Highway,
Ahmedabad- 380054

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , th Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

al{ anf# gr r8 mgr siats rgra aar it as zr mer fr zenfrfa
fs ·gg 3@art at 3fl ur gr?her sea Iga a rare[

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ f!Xc/JIX cITT~iffUT~
Revision application to Government of India :

() #tu sl yes arf@,fz,, 1994 c#i' tJRT 3ra Rt aalg mgii GIN 'if ~
tJRT 'i:bl" \JlT-tTTxT cB" ~~ 4'<'1i:b cB" 3RfTffi gatervr mer srf) #fra, E#EI, fcrro
J.i?!IW-l, «lua fr, aft ifGr, far tq a, ir rf, { f4cat : 110001 'i:bl" cBl' \i1AT
a1Reg 1

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ii) zrR mt #st enRa ura hat sn ala fa#tarr zur 37I arr i
/ qr fa5Rt serIR aw asrir ia u g; f 11, zr f#Rt ausrIr zar quer "'cllt
f......as'Raft ararz fa4 qssrrr et mr #t 4Rau ahr g& st-&%\rt,: .c, 1-•·-, I'~ ,,'¥
• 4:·o.· @'{ ~~?t(ii) 1 ~ )in case of any loss of goods where the loss occur in transit from a factory to aE; @wpelouse or to anoth~r factory or from. one warehouse to another du:1ng the course of
._ osx sing of the goods m a warehouse or m storage whether m a factory or ,n a warehouse .
«o , so
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(cf)) -im * ~ fclffir ~ mm if Pt<1fRla -i:r1c1 i:rx m lf@" * fclPt1-1f01 if~~~ lf@" i:rx
Trad grcn #R mu \JJ1" -im k are fa#tz zn7q2 Pt<1fRla % !

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable materiai used in the manufacture of the goods
which are exported to any countr/ or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if sna dl snra zc # gram # f; Rt sq@t fsI cffr <Tt % sit ha or#sr it <r
arr gi Ru # garf@ snga, sr@) arr tnfur ata# qrarfa srf@fr (i2) 1998
nr 1o9 rr Pgaa fag ·Tg st1

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

~~~ (3TlTR1) P!<Jl-llqcll, 2001 #a Rm o zifa Rf&e ua iI z;-8 if err
1fit #, ha srrr uf om hf Raif clFf .,rn "$ 'lfrm.~--300T ~ 3TlTR1 ~ cffr
at-at ,faji rr fr 3ma4aa fhur ur afkzt6 rr qr <. l grnf a siafa err
35-~ faerfRa#t yrar rqd # rer t3-s arr #t >Im 'lfr "ITT.fr ~ I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ff 3maaa # mer uniic ga ala ut zGu a "ITT 'ill ffl 200/- ~ :f@R
6t urg 3h uej iaaaa car a vnar "ITT 'ill 1000/- al# 4rat at Gg I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 0
involved is more than Rupees One Lac.

tr zrc, #€trsq zyca vi tara 3r9la urn@raur a uR s4tea-­
_Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tuGarr zca 3rf@fr, 1944 #r er 35-4\/as-z airfa­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :'"

() saffna qRo 2 (1)a i sag rir # rara #t or@ta, sr4tat a m i fl ze,
ah gr yea gi tar rft4tu urnf@raw (free) at 4fr 2ftr ff8an,
1saraa 2",Te7, q3If] 4a ,3rat ,f@ya11,3lld -so0o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at d floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Api:eal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty I demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in fa\lour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) z4Re <r 3?gro{ er or?ii ar rrr star t u@ta pr ilagr # frg 4hr :f@R
\:14~cttl r fan ur afeg gr r a eh gy ft fa fum -crcfr arf 4a a ferg
zronTferf 3rat8tr nzn@raw at gar zu #trwar #t vama fan uirar t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrarau zca 3tf@)fzm 4970 zrem vigif@er at~-1 cB" ~ frrmfu:r ~ 3PJffR "\:l"c@"
3raa nr Ta 3Irr qenferf ffu ,Tf@rant sag v@la #t ya uf u 6.6.5o tffi

0 cpf arureu zyca eaz am it a@gt

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority s_hall a court fee stamp of Rs.6.50 paise qS prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga zit iaf@a Tai at firur a4 an Ruii 6t sit ft en 3naff fn unar t i:rl1"
«ftm yea, ash snaa co ya hat rfl4ta mznf@ravr (ar4ff@fe) frn:r:r, 1982 'lf
Rea et
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

0

(7) ti gen, tr sea yea ga @aa an4i# znrz1f@raw (frez), # uf 3r@lat a#
mt afar iT (Demand) vi & (Penalty) cpf 109'J 1l'[s agar 3ffarf ?1sraiif@,
~1l'[ "G!"BT 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

44du3Ilayea sit tarah siafa, nf@re@tr "afara6t rim"DutyDemanded) ­
(i) (Section)~ nDW$cfR'cflRct xrr-<T;
(ii) @rff Tj"ffif~~ qft xrr-<T;
(iii) ~~RllmW "Ffl:m 6w$a~ xrfu.

> 4q&a iR snlausqawar a6l geaa l, sfha alfaaasa fgg Ifsa
fa<:Jrw:rr%. .

· For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

. sr 3narkuRsrfl ufrwrkrr ursyea arrar zyeauus [4alR@a slati faggye,ii @jomarwsisi aha aws faafa el aaaus 104rarr#l sataft@I
~-,) ,_._ ,f.N;••·_I'" ~s o ·o ;2,
;{"'' i'ij~:;:; ··\tr view of above, an appeal against this order shall lie before the Tribunal on2t! of 10% of the duty demanded where duty or duty and penalty are in dispute, or
t"'.,v. -·--::~~~fi 'where penalty alone IS In dispute."·o ,es°
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F.No. GAPPL/COM/STP/2838/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Relic Property Development Private Limited,

Dev House, Beside Sarkhej Gandhinagar Highway, Ahmedabad - 380054 (hereinafter referred

to as "the appellant") against Order-in-Original No. GST-06/Refund/13/AM/Relic/2021-22 dated

19.01.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VI, Alunedabad North (hereinafter referred to as "the

adjudicating authority"). ,

2. Briefly stated, the facts of the case are that that the appellant are engaged in providing

taxable services under the category Construction Service and was holding Service Tax ·

Registration No. AADCR6307DSD001. The appellant have filed a Service Tax refund claim for

an amount of Rs. 6,43,647/- on 21.10.2021 under Section l lB -:>fthe Central Excise Act, 1944 as

made applicable in the case of Service Tax matter vide Section 83 of the Finance Act, 1994 on

the ground that some of their customers who had made their booking of flat / office / shop before

1 July, 2017 and having paid partial amount for their booking before implementation of GST

law, have cancelled their booking post July 1, 2017. Since the Service Tax had been paid but the

output service was cancelled, the service tax no longer payable and accordingly they had applied

for refund of Service Tax paid by them.

2.1 The adjudicating authority, vide the impugned order, has sanctioned the refund claim of

Rs. 2,56,365/- after deducting amount of.Cenvat credit of Rs. 3,87,282/- under the provision of

Section 11 B of Central Excise, Act, 1944 as made applicable to Service Tax matter vide Section

83 of the Finance Act, 1994.

3. Being aggrieved with impugned order, the appellant have filed the present appeal under

Section 85 of the Finance Act, 1994 on 13.10.2022. On going through the appeal memorandum,

I find that the impugned order was issued on 19.01.2022 and the same was received by the

appellant on 19.01.2022. The present appeal, in terms of Section 85 of the Finance Act, 1994,

was filed on 13.10.2022. I also find that the appellant have not filed any application for

condonation of delay in filing appeal.

5. It is observed that in terms of Section 85 of the Finance Act, 1994, the appellant were required

to file the present appeal on or before 18" March, 2022 as the impugned order was received by

them on 19.01.2022. However, the appeal was filed on 13.10.2022; after a delay of 267 days.

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994 provides that the

appeal should be filed before the Commissioner (Appeals) within a period of 2 months from the
date of receipt ofthe decision or order passed by the adjudicating authority. Further, under the

roviso appended to sub-section (3A) of Section 85 of the Act, the Commissioner (Appeals) is
t 2­

· d to condone the delay or to allow the filing of an appeal within a further period of one

after, if he is satisfied that the appellant was prevented by sufficient cause from
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t F.No. GAPPL/COM/STP/2838/2022-Appeal

presenting the appeal with in the period of two months. Relevant text of Section 85 is reproduced
I

below:

0

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).­

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Coimissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
President:

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient causefrom presenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient cause frompresenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurther period ofone month."

5 .2 I find that in terms of Section 85 of the Finance Act, 1994, the limitation period of two

months for filing the appeal in the present cases starts from 19.01.2022 and the appellant were

required to file the appeal on or before 18.03.2022. However, the appeal was filed on

13.10.2022, i.e. delay of 267 days. The Commissioner (Appea.s) is empowered to condone delay

0 of a further period of one month, provided the appellant has shown before the Commissioner

(Appeals) that he was prevented from filing appeal within time period for valid reasons. No

application for condonation of delay has been filed by the appellant. The appeal has also been

filed beyond one month which the Commissioner (Appeals) was condoned. Therefore, I reject

the said appeal considering Section 85 (3A) of the Finance Act, 1994, as I have no jurisdiction to

condone the delay beyond the condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on the

merits of the case, I reject the appeal filed by the appellant on the grounds of limitation.

The appeal filed by the appellant stands disp 'nabove terms.s'7).,'r,,
5, %,
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Attested

(R.~aniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,

Mis. Relic Property Development Private Limited,

Dev House, Beside Sarkhej Gandhinagar Highway,

Ahmedabad - 380054

The Assistant Commissioner,

COST, Division-VI,

Ahmedabad North

F.No. GAPPL/COM/STP/2838/2022-Appeal

Date : 19.01.2023

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
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