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Arising out of Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/198/2021-22
fa#a: 30.03.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VII,
Ahmedabad-North

o-14lcicbdl c!?T rfr7 ~ -qm Name & Address

1. Appellant

M/s Dashrathbhai Shambhudas Patel,
14-B, Saraswatinagar, Nr. Gita High School,
Ranip, Ahmedabad-382480

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4" FIoor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ anfr zr 374la arr riis 3rra aar & t as sGm uf zrenferf
fl ag T; #r 3f@rat at r@a ur gaervme rga a tar&

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'BN"ff xNcbl'< cf5"T "TRTa=ruT~
Revision application to Government of India :

() 4q la zgca 3rf@ea, 1994 c#i" tfR1 rn .fffl ~ 1"fq l=Jl1wlT cB" GIN lf ~
tfR1 cITT ~-tfffi mer qga 3iifa gateru ml=a 3ft fa, rd lnr, fctro
iaau, vlua f@, atft if6a, la laa, ir mf. { fact : 110001 al 6t st
aifeg I
(i) A revision application lies to the Under Secretary, to . the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of S.ection-35 ibid :

Oi) <TTq ~ cBl" rn cB" ~ lf \Jl6f -qm <If afar fa8t qaIrr zq rrl la
qr f@aft qasrIr a aw qasnrr m aura ggf i, a fan4 mnasrr znr wer 'qffi
a f4at arap z fas#t srusrr if '+flcYf at#fathr g& st I

T" ,t,, ,11)0. In case of any loss of goods where the loss occu~ in . transit from a factory to a·
· -,~lilouse or to another factory or from one warehouse to another during the course of
cfe§sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
"'?
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'lflxa cfi ~ fcITT!?r ~ <TT m Tf Allffctct "lTic1 i:rx <TT "lTic1 cf. fc!At-11°1 Tf~'rr ~~ "lTic1 -q'{

naa zrca aR l=fflIB if 'GIT 'l:rmfas ft#t zig zmrr Raffaa &

(A)

(8)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

~~ cpl :fRfR fag farma are (ur ur err at) mm fcl;m 1l1TT "lTic1 "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifUna at sad zres # yar fu-q uit set fez rr 6 {&sit ha smr ul str
errr gfr grfa sngr, age cfi wxr -crrfur cf!' -wrlt" -q'{ ar a fa« 3tfefu (i.2) 1998

mxT 109 err fga -rrq "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. -~ -

~ ~ ~ (3m) Allt-11c1<:11. 2001 cfi frRri:r 9 cfi 3Wf"ct fc!AR:i!c', Tua igI gy--o ii at
4fit #, ha srrar # sf om? hf feta cfr.:r l=fffi c5 #fa ger3mr?gr z 3ft or2r #
at-at ufji # mer 5fr sm4a fart uar a1Reg1 r arr z. l qzrfhf a siaifa ar
35-~. Reiff # cfi :r@R # rd # rr )I-6 rear at >lfu 'lfr ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ff@u area er usi i+am yaa wr?zn a st at sq2 2o/- #hr 3TT
~ trfq" 3ITT "Gffil ~XCP'1~~if "GlllGf "ITT "ITT 1000/- all 41a #l u;I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft z,ca, 4tr uaa zyca vi ara 374lairmrnf@raw# fr aft:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu snr ge rf@,fzr, 1944 #t err 35-ir/35-~ cfi 3lwm:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
;

(6) oaRfga·qRb 2 («) a i aag rr # sraa at r4ta, rial #m i 4tr yen,
ab4hr Gara gc vi hara sr4lat =nrzuf@raw (Rrez) t 4fa Rt 9)fear,
~rnJ.Jctl~lct "Jf 2nd 'Bfffi, isl§l-llet1 'l-fcA" ''3RRcIT ,rR'c.l·F-JIJ I~. 0-1(5l-li:'tlisllc't -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,BahumaU Bhawan,Asarwa,Girdrar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filec in quadruplicate in form EA-3
as prescribed under Rule,6 of .Central.Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/.:. and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch .of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) <1ft ~ 3001" lf a{p srkgii at rrr&tr at re@a pc sitar fu"-q -cifm cp1~

sq[a ar fur or alR; z qr std g #ft fa frat udl arf aa fez
qenifenf 37it1 qrurf@raw at ga 3rfla zn #b4hr val pt ya arr4a fhu ur &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the. aforesaid manner notwithstanding .the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arzuru zgca 3tf@,fu 497o zqrr vigilf@er #6t~-1 # iafa RefffR fag rgr a
3raaa zn Te nar zgenReif Rufu qferart a cm2 a r@a l ya 4f "4x xi1.6.5o tM

0 cp1 Ir1rc71 gyca feas air 3tr aR@gt

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit iaf@r ii at m?fUT ffi cf@ Rll+rr c&'!" 3it #ft mi 3naffa fan ult & uit
ft zyen, #hz sqra zyea vi ara 3rfl4tu mrznf@raw (araffaf@) fr, 1982 #
ff2at

0

Attention in invited to the rules covering these and :::>ther related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) ft zye, a€ srraa yea vi @hara r4tr znrnf@ran (free), a sf srfct #
mt afar iT (Demand) gi s (Penalty) "cjjT 1o% qf sir car 34Raf ? 1riif@,
34fraa qfGT 1o a?tsvu; & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

244duGalca sit tarah siafa,mfrsgt "afaralii(Duty Demanded) -
(i) (Section)~ 11DW~frrclffirxffetr ;
(ii) rem 1@a~~ cl5Txffetr ;
(iii) lkz#RefutaRu6baa2uf.

> quasar vi@a sr4eaalqaarr#lqi, er@hr arf@eaashfg qfufas
fear·are.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not ex-:::eed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition ·for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax; "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

rci " 3l$f i);-1mr 3rater ,Tfrsurka iiyea srrar yeas ur <us R4a I faa mm lWT~ lilt~
,,%?as«@3. rrawen sueb5asawe faafa staa awsk 104rarwal snas4@I
e: - 92

(

: .ef... •.. , ~.,. '8; % ±5 view of above, an appeal against this order shall lie before the Tribunal on
~; t;_.;? -~~Y}y ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
\~ .,.,,✓.,,~~'P'1alty, where penalty alone is in dispute."
~ '



F.No. GAPPL/COM/STP/3275/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Dashrathbhai Shambhudas Patel, 14-B,

Saraswatinagar, Nr. Gita High School, Ranip, Ahmedabad-382480 (hereinafter referred to as

the appellant") against Order-in-Original No. CGST/A'bad Ncnih/Div-VII/ST/DC/198/2021-22

dated 30.03.2022 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

ABCPP1871D. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2015-16 & FY 2016-17, it was noticed that the appellant had earned an income of Rs.

17,00,450/- during the FY 2015-16 and Rs. 16,33,015/- during the FY 2016-17, which was

reflected under the heads "Sales / Gross Receipts from Servi2es (Value from ITR)" or "Total

amount paid / credited under Section 194€, 1941, 194H, 194J (Value from Form 26AS)" by the

Income Tax department. Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but has neither obtained Service Tax

registration nor paid the applicable service tax thereon. The appellant was called upon to submit

copies of Balance Sheet, Profit & Loss accounts, Income Tax Returns, Form 26AS, for the said

period. However, the appellant had not responded to the letters issued by the department.

0

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-V/Div

VI/A'bad North/TPD UR 15-16/34/2020-21 dated 23.12.2020 demanding Service Tax

amounting to Rs. 4,91,517/- for the period FY 2015-16 & FY 2016-17, under proviso to Sub

Section (1) of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest

under Section 75 of the Finance Act, 1994; and imposition o: penalties under Section 77(1)(a),

Section 77(1)(c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed

recovery of un-quantified amount of Service Tax for the period FY 2017-18 (up to Jun-17).
0

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 1,45,000/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2015-16 and dropped the remaining

demand of Service Tax. Further (i) Penalty of Rs. 1,45,000/- was also imposed on the appellant

under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(l)(a) of the Finance Act, 1994, (ii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty of

Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994.

4

Being aggrieved with impugned order, the appellant 1ave filed the present appeal under
I

1994 on 23.11.2022 along with the application seeking
3.

"I;Sction 85 of the Finance Act,

ation of delay.

,,
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F.No. GAPPL/COM/STP/3275/2022-Appeal

0

4. On going through the appeamemorandum, I find hat the impugned order was issued on

30.03.2022 and the same was received by the appellant on 07.04.2022. The present appeal, in tenns

of Section 85 of the Finance Act, 1994, was filed on 23.11.2022. The appellant has requested to

condone the delay in his Application seeking condonation of delay, on the grounds as mentioned

below:
1. The order appealed against was received by the family member on 07.04.2022, however,

the same was not communicated to the appellant as the
appellant was in process to obtain VISA which were required visit to VISA
office and related process and documentation to go abroad.

2. The appellant was abroad (USA} during 22-04-2022 to 06-10-2022.

3. After returning to India the appellant got busy with visiting his relatives in his home town
Mehsana till 11/11/2022.

4. Thereafter on 11/11/2022 the appellant was informed regarding the OIO by his family
member. On receiving the OIO, the appellant applied for temporary registration and after
finishing completion of all the necessary documents filed the appeal on 23/11/2022

5. Due the above reason his appeal filed delayed.

5. As regards the Application filed by the appellant seeking condonation of delay in filing the

present appeal, I find that in terms of Section 85 of the Finance Act, 1994, the appellant were

required to file the present appeal on or before 6 June, 2022, as the impugned order was received

by them on 07.04.2022. However, the appeal was filed on 23.11.2022, i.e. after a delay of 169 days.

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

0 order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay

or to allow the filing of an appeal within a further period of one month thereafter, if he is

satisfied that the appellant was prevented by sufficient cause from presenting the appeal with in

the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed

manner.

(3) An appeal shall be presented within three monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe

President:

5



F.No. GAPPL/COM/STP/3275/2022-Appeal

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient causefrompresenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two months frcm the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
· appellant was prevented by sufficient causefrom presenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurther period ofone month."

5.2 I find that in terms of Section 85 of the Finance Act, 1994, the limitation period of two

months for filing the appeal in the present cases starts from 07.04.2022 and the appellant were

required to file the appeal on or before 06.06.2022. However, the appeal was filed on

23.11.2022, i.e. delay of 169 days, which is beyond the period of one month which the

Commissioner(Appeals) may condone. Therefore, I reject the said appeal considering Section 85

(3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.
0

6. In view of the above discussion and well settled law, without expressing any opinion on the

merits of the case, I reject the appeal filed by the appellan-: on the grounds of limitation.

7. zfta#af arr zf Rtnsf mtrzyt 5qtaaafar snare1
The appeal filed by the appellant stands disposed of in above terms.

....."."-.....3i '(AM±esk •
Commissioner (Appeals)

Attested

.(R.waniyar)
Superintendent(Appeals),
CGST, Ahmedabad

Date: 19.01.2023 0

By RPAD I SPEED POST

To,
M/s. Daslu·athbhai Shambhudas Patel'

Appellant

14-B, Saraswatinagar,

Nr. Gita High School, Ranip,

Ahmedabad-382480

The Deputy Commissioner,

CGST, Division-VII,

Respondent
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F.No. GAPPL/COM/STP/3275/2022-Appeal

Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Alunedabad North

(for upload:ng the OIA)

/~o) Guard File

6) PA file.
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