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EC) 3@?’! MYl |l Order-In-Appeal Nos. AHM-EXCUS-002-APP-121/2022-23
f2tE Date : 19-01-2023 SIRT % & ORI Date of Issue 20.01.2023

Mg (eTdie)) g7 uilRke
O ' Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No. GST-06/D-VI/O&A/29/Kahmira/Al/2022-23 fedte:
26.05.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad-
North :

) TeTmal @7 - T Ual Name & Address

1. Appellant

M/s Kashmira Subhashbhai Patel,
E-101, Safal Parisar, Near Arohi Bunglow,
Gala Gymkhana Road, Bopal, Ahmedabad-380058

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , 7" Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate autharity in the following way : ‘

| ARG WROR BT GRIET S

Revision application to Government of India :

@) Heg Swed Yo R, 1904 Y URT AT S TN ¢ AHA B IR § Q@
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) of W & T S AR Y R SR ¥ e SRR A o BRE
ar fasel ﬂwﬁ@%wsmmﬁmméaﬁg@nﬁﬁ,mﬁo@mwm.wﬁmﬁ
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in case of any loss of goodé where the loss occur in transit from a factory to a
ouse or to another factory or from one warehouse to another during the course of
tessing of the goods in a warehouse or in storage whether n afactory orin a warehouse.
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In case of rebate of duty of excise on goods expcrted to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory cutside India.

AR g B YA e R aRa & 9] (ure a1 qer 3 Frata fear T e 8l

In case of goodsAexported outside India export to Nepal or Bhutan, without
payment of duty.

iR TeTET B TG Yob B PIAN F Y o TY e A B T § SR W AT S 5w
U U PRM @ aifie ongw, oie & g WIRG 9t 99 W A1 918 # faw amdfm (H2) 1908
T 109 §NT Figaw fdy ¢ 8l

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1988.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It
should also be accompanied by a copy of TR-8 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

RRST oM & el Wl Hore od (o g Wl a1 SO B9 8 A WU 200,/— B gIEE
I SMY 3R S8l Helwl Thd U o ¥ SATar 8f @ 1000/~ o1 W 4Fa of o[

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

HHT Yop, DY STIE Fodb Yd HarpR dTelid <ArRTeReT & Ry arfiei—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

(a)

B ST Yod AR, 1944 B a7 3541 /35-8 & sfaiia—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Sferiad aRess 2 (1) & ¥ g SgAR & sfenar o e, endielr & AMer ¥ AT e,
DI SR Yo U9 AR onfiellm ~mnfewvr Rike) @ uRew &fiw difee,

argFaraTg & 2" WIS, SgHT! Yo | 3RRal ,RRERANR, 3EHEEIG —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) {a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule#6-of Central Excisg(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) Rk 3w omw ¥ @ o ol w1 TR AT & A F T S B RNy W w1 T
SUga €1 & fhar o ARy 39 92 o e gy o 6 foran wdl Brl @ wm & forg
JemReRy  ardieliy =rIfie=or B U endiel I B PR Pl G- SIET BT Il & |

In case of the order covers.a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) e Yo RRRM 1970 T G A argali @ sita PuiRe vy sgER we
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One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled- item of the court fee Act, 1975 as amended.

(5) T oI} Wl AwEl B PRIV Bew ate P @ iR f e aefi fear S & S
A1 goh, BT IR Yoo U9 AR 3Ty (eraffafy) frw, 1982 ¥
ffea g1 |

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ' ‘
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S qFHaT Ujm 10 PUSBUY ® |(Section 35 F of the Central Excise Act, 1944, Section 83 &
O Section 86 of the Finance Act, 1994)

P IS Yo AR YA R P Sfera, TR T "Haed &1 HIT'(Duty Demanded) -
(i) (Section) @S 11D % Igd MUl ARY,
(i)  forn e e hise i :
(i) Il Fawi & Fow 6 & agd ST I,

o g ol v e ordter & vee q wien @t ger &, endfter aifw wet & Rg gl 7w
Rarmag.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994) _
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; _
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wm%ﬁmm%waaﬁwawwmmﬁmﬁaﬂﬁmww
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N ‘1{% In view of above, an appeal against this order shall lie before the Tribunal on
nt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
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ORDER-IN-APPEAL,

The present appeal has been filed by M/s. Kashmira Subhashbhai Patel, E-101, Safal
Parisar, Near Aarohi Bungalow, Gala Gymkhana Road, Bopal, Ahmedabad — 380058
(hereinafter referred to as “the appellant”) against Orcer-in-Original No. GST-06/D-
VI/O&A/29/Kah‘mira/Al\/I/2022-23 dated 26.05.2022 (hereinaZter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central GST, Division-V1, Ahmedabad North

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.
AIFPP7037F. On scrutiny of the data received from the Central Board of Direct Taxes. (CBDT)
for the FY 2014-15, it was noticed that the appellant had earned an income of Rs. 50,90,759/-
during the FY 2014-15, which was reflected under the heads “Sales / Gross Receipts from
Services (Value from ITR)” or “Total amount paid / credited under Section 194C, 1941, 194-H,
194-] (as per Form 26AS)” under the Income Tax Act. Accordingly, it appeared that the
appellant had earned the said substantial income by way of providing taxable services but has
neither obtained Service Tax registration nor paid the applicable service tax thereon. The
appellant was called upon to submit copies of Balance Sheet, Profit & Loss accounts, Income
Tax Returns, Form 26AS, for the said period: However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice demanding Service Tax
amounting to Rs. 6,29,217/- for the period FY 2014-15, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section -
75 of the Finance Act, 1994; recovery of late fee for non filirg of ST-3 return under Rule 7C of
the Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994 and imposition of
penalties under Section 76, Section 77(1) & Section 78 of the Finance Act, 1994. The Show
Cause Notice also proposed demand of unquantified amount of Service Tax for the FY 2015-16
to FY 2017-18 (upto Jun-2017) under proviso to Sub-Section (1) of Section 73 of the Finance
Act, 1994.

2.2 The Show Cause Notice was adjudicated ex-parte, vide the impugned order, by the
adjudicating authority and the demand of Service Tax amounting to Rs. 13,15,810/- was
confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with
Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY 2016- -
17. Further (i) Penalty of Rs. 13,15,810/- was imposed on the appellant under Section 78 of the
Finance Act, 1994; (ii) Penalty of Rs. 10,000/ v;/as imposed on the a.ppellant under Section
77(1)(a) for failure to taking registration; and (iii) Penalty of Rs. 1,20,000/- was also imposed on
the appellant under Section 70(1) of the Finance Act, 1594 for not furnishing Service Tax

Returns.
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3. Being aggrieved with thé___ impﬁgned' order, the appellant have filed their appeal under
Section 85 of the Finance Act, 1594’“’;’bn 18.07.2022. ‘It;is"ié’bﬁ‘served that they have not paid pre-
deposit for filing appeal @ 75% of Service Tax demanded, in terms of Section 35F of the
Central Excise Act, 1944 and Section 83 of the Finance Act, 1994 along with their appeal.

3.1 The CBIC, consequent to the rollout the integrated CB.C-GST Portal, vide Circuiar No. |
1070/3/2019-CX dated 24.06.2019 directed that from 1% July, 2019 onwards, a new revised
procedure has to be followed by the taxpayers for making arrears of Central Excise & Service
Tax payrrients through portal “CBIC (ICEGATE) E-payment”. Thereafter, CBIC, vide
Instruction dated .28.10.2022, issued from F.No.: CBIC-240137/14/2022-Service Tax Section-
CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid
mode of payment for making pre-deposits under Section 35F o the Central Excise Act, 1944 and
Section 83 of the Finance Act, 1994,

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal
or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i) under sub-
section (1) of Section 35, unless the appellant has deposited 7.5% of the duty, in case where duty

or duty and penalty are in dispute”. These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

4.1  Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance -
Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making order
under this section, the Commissioner of Central Excise (Appeals) shall exercise the same powers
and follow the same procedure as he exercises and follows in hearing the appeals and making

orders under the Central Excise Act, 1944 (1 0f 1944)".

42  Therefore, the appellant, vide this office letter dated 15.11.2022, was requested to make
the pre-deposit in the above appeal, in terms of Board’s Circular No.1070/3/2019-CX dated
74.06.2019 and submit the document evidencing payment. It was also informed to the appellant
vide the said letter that failure to submit evidence of pre-deposit would result in dismissal of the
appeal for non-compliance in terms of Section 35F of the Central Excise Act, 1944 and Section
83 of the Finance Act, 1994. As no reply was received from the appellant in response to the
aforesaid letter dated 15.11.2022, vide another letter dated 03.01.2023, the appellant was again
informed to submit the proof of pre-deposit -paid in the above appeal within a week time and also
informed that failure to submit evidence of pre-deposit would result in dismissal of the appeal for
non-compliance in terms of Section 35F of the Central Excisz Act, 1944. However, it is observed
“that till date, the appellant has not submitted any intimation or proof of the payment of the said

pre-deposit, if any, made by them. Hence, the appellat have failed to comply with the

&
é% The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

s of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the
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penalty is in dispute) under Section 35F of the Central Excise Act, 1944, Though sufficient time
was granted to the appellant to make the payment in terms of Circular No. 1070/3/2019-CX
dated 24.06.2019, they have failed to furnish proof of payment of pre-deposit of 7.5% of the duty
made. 1, therefore, dismiss the appeal filed by the appellant for non-compliance of the provisions
of Section 35F of the Central Excise Act, 1944 as made apphcable to Service Tax vide sub-
section (5) of Section 85 of the Finance Act, 1994 '

5. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of
the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

6. wﬁaﬁmaﬁfﬁﬂémmﬁwmaﬁ%ﬁﬁﬁmwa

The appeal filed by the appellant stands disposed of in above terms.

Commissioner (Appeals)

Attested ‘ _ Date : 19.01.2023

(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

%

By RPAD / SPEED POST
To,

M/s. Kashmira Subhashbhai Patel, Appellant
E-101, Safal Parisar,

Near Aarohi Bungaiow,
Gala Gymkhana Road, Bopal,
Ahmedabad — 380058

The Assistant Commiissioner, Respondent
CGST, Division-VI
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Divisidn—VI, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)
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