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angar (r8a) arr ufaQ · Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. GST-06/D-VI/O&A/29/Kahmira/AM/2022-23 ~:
26.05.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad-
North

r 3@iaaaf qr+ vi uaT Name & Address

1. Appellant

Mis Kashmira Subhashbhai Patel,
E-101, Safal Parisar, Near Arohi Bunglow,
Gala Gymkhana Road, Bopal, Ahmedabad-380058

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , ih Floor, 8 D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authcirity in the following way :

'+fRa ff'<¢ I'< cpf TR7"arur~
Revision application to Government of India :

(4) #tu Gall zrc 3rf@)fzu , 1994 #t err ra Rh sag ymi a i@r
cfRf cp]" ~-cfffi err qqa a sift garur sm4a ref "flfqcr, '+fRa fl'<¢1'<, fctffi
4i-511W-1,m fa0mt, at fr, #ta taa, ir f, { React : 110001 cpJ" cBl' \JJFfr
a1Rt
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

Qi) ~ ~ cBl' ffl #msra 4# ztR arr fa#t 'fjU.§IJII'< <TT 3Fl ¢1'<'8ll~ ~
m fcITT:fr -~O,SjJII\( ~~ -~o-s1Jll'1 lf l=fT01 if \ilra ~ lW°f lf, '!IT fa@t qurIr ut suerare

- " · £15 fcITT:11 cBIX'8ll~ 'Ff <TT fcR:fr ~0-siJII'< 'Ff "ITT~ 4fa5a #hr s& st I
:B1, "'' i/;yli),­

'3 e8«a P­-If!/~~1·,·.:,f._,* Gl.r,~ In case of any loss of goods where the loss occur in transit from a factory to a
2g ±· e ouse or to another factory or from one warehouse to another during the course of% " 3y,8 of the goods in a warehouse or in storage whether n a factory or in a warehouse.
•• "« '$~ ~ ~- . .
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(A)

(B)

In case of rebate of duty of excise on goods exported· to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

"lffu~cnr :f@Fl" fcpq TTAT 'liffi'f # as (ura zr err at) "P1<:rm fclRTr ll<TT l=f@" "ITT I

In case of goods exported outside India export to Nepal or Bhutan; Without
payment of duty.

3ifUna# uraa zye # gram # fz it spl fse 'iFlf st ·{ & st h arr wit sr
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(c) Credit of any duty allowed to be utilized towards i::ayment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ·

a4tr nraa zyca (rat) [ulaa, 2oo1 a fa 9 siafa RR[fe qua in zy-o #
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at-at ,fji er 5fr 34a fhzn ur fet Ur Tr lar <. pl garff a airs err
35-~ feufRa1 # 4Tar # rd mrr €tr--o area uf ft eh#t a1Re;y
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(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35~EE of CEA, 1944, under Major
Head of Account.

(2) ~~cB" W;!;f Graf ica van g ag qt zn sat a stat u) 2oo/- tJfM :rmr,=r
at ul; 3it ui via va gs car Gunar m GT 1000/- cJ5l" tJfM :rmr,=r c#i' ~ 1.

The revision application shall be accompanied by a fee of Rs.200/- where the 0
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

v#tar zca, 4hr uraa zycs vi hara 3r9tu -nznf@ear uR ar@la­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) . ~~~~- 1944 cJ5l" tTRT 35-~/35-~ cB" 3ffiT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() sarffaa 4Rb 2 (14)a iaa lg«r # rarat #t 3r@la, sr4lat # ma i far gen,
a4hr Gara yen g ara r#tr =nznf@raw Rrec) #t ufa 2t#ta f)f8a7,
7sarara # 2" ,Tell, a{If] 44a,3al ,@Ry31,,3Isl -3ooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) ;a) above.



The appeal to the Appellate Tribunal shall be ..filed in quadruplicate in form EA-3
as prescribed under RLile,19-of Central E1~oise:(J.Xppeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bani< of the place where the bench of any nominate public sector
bank ofthe place where the bench of the Tribunal is situated.

(3) ff gr 3mer i a{ pc msii r rrhsr sir at re@ts per ajar # fr; #) hr Tarr
sqjaa in hzn urr alR; gr dz cB" "tml ~ ~ fc))" fum -crcfi arf a sat a fg
zrenfeff 37flt1 mrnff@raw a y r@l m aftwnr at ya.arr4a fhzn unrar a
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the .fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urnrcru zrc rferfzr 497o zrem sir dl rqP-4 # ai+fa feufR fh; 31gr UT
3aaur 3n#gr zqenfenf Rvfu ,ff@rant # 3mag r@ta #t gas uf :iTT xii.a.5o w

0 .cjj"f nlzIru ye Pease amzif
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga 3it iifr mr#cf at fiaura cf@" frrwrr c#i" 3i «ft ezn snaffa fut mar ? uit
fr zgca, #bu sra zgea vi hara r4)ft; mznf@raw1 (ar4ff@f) fu, 1982 i
fRea &

Attention in invited to the rules covering these and :)ther related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Proced.ure)
Rules, 1982.

0

.(7) ti zrcan, ta snlzyca gi harm 3r4)tr mrzmf@raw (frec), uf sr4at
mt# afari (Demand) y is (Penalty) cjJ"f 1o% a sa a 34faf a trait,
34f@roarqa om 1oelsvu e !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~'3fR~cBxW 3@llcf,~mrIT •'cITTfoqqft:iwr•cDutyDemanded) -
(i) (Section)~ 11DW GQcfR'c!Tffif~;
(ii) ~ T@ct~ wRscctt~;
(iii) ~wRsc~wf;r<:n:r 6WGQcf~~-

> uqasav«if arfla ?us qasr a6lg«ark, rfla atRaaalbRgqasfa
far+rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not ex:eed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F ofthe Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

zr an?r# fr 3rater uf@raw k war asi zyea srrar zyesoaaus Raif@a gt atifggee
<a an it omaru sit sr@i ?sataus Raif@a gtasavsk 104rarv#l sraft@I

3 ocen»,%
6s' e,¢t;:i-·! •· \\ In view of above, an appeal against this order shall lie before the Tribunal on

_@ i ~ p ~r19_· nt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
:i-o., . ..:.:_ g -~! y, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/2228/2022-Appeal

ORDIR-IN-APPEAL· owe

The present appeal has been filed by MIs. Kashmira Subhashbhai Patel, E-101, Safal

Parisar, Near Aarohi Bungalow, Gala Gymkhana Road, Bopal, Ahmedabad - 380058

(hereinafter referred to as "the appellant") against Order-in-Original No. GST-06/D­

VI/O&A/29/Kahmira/AM/2022-23 dated 26.05.2022 (hereinater referred to as "the impugned

order") passed by the Assistant Commissioner, Central GST, Division-VI, Ahmedabad North

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AIFPP7037F. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2014-15, it was noticed that the appellant had earned an income of Rs. 50,90,759/­

during the FY 2014-15, which was reflected under the heads "Sales / Gross Receipts fro rm.

Services (Value from ITR)" or "Total amount paid / credited under Section 194C, 194I, 194-H,

194-J (as per Form 26AS)" under the Income Tax Act. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable services but has

neither obtained Service Tax registration nor paid the applicable service tax thereon. The 0
appellant was called upon to submit copies of Balance Sheet, Profit & Loss accounts, Income

Tax Returns, Form 26AS, for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant was issued a Show CauseNotice demanding Service Tax

amounting to Rs. 6,29 ,217/- for the period FY 2014-15, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994; recovery of late fee for non filir.g of ST-3 return under Rule 7C of

the Service Tax Rules, 1994 read with Section 70 of the Finance Act, 1994 and imposition of

penalties under Section 76, Section 77(1) & Section 78 of the Finance Act, 1994. The Show

Cause Notice also proposed demand of unquantified amount of Service Tax for the FY 2015-16 O
to FY 2017-18 (upto Jun-2017) under proviso to Sub-Section (1) of Section 73 of the Finance

Act, 1994.

2.2 The Show Cause Notice was adjudicated ex-parte, vide the impugned order, by the

adjudicating authority and the demand of Service Tax amounting to Rs. 13,15,810/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY 2016­

17. Further (i) Penalty of Rs. 13,15,810/- was imposed on the appellant under Section 78 ofthe
. .

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(l)(a) for failure to taking registration; and (iii) Penalty ofRs. 1,20,000/- was also imposed on

the appellant under Section 70(1) of the Finance Act, 1 S94 for not furnishing Service Tax

Returns.
' '
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3. Being aggrieved with the impugned· order, the appellant have filed their appeal under

Section 85 of the Finance At, 1994on 18.07.2022. It is0served that they have not paid pre­

deposit for filing appeal @ 7.5% of Service Tax demanded, in terms of Section 35F of the

Central Excise Act, 1944 and Section 83 of the Finance Act, 1994 along with their appeal.

3.1 The CBIC, consequent to the rollout the integrated CBC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1 July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making an-ears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No.. CBIC-240137/14/2022-Service Tax Section­

CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid

mode of payment for making pre-deposits under Section 35F o:the Central Excise Act, 1944 and

Section 83 of the Finance Act, 1994.

Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal () under sub­

section (1) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute". These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

4.0

0

4.1 Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance·

Act, 1994, "Subject to the provisions ofthis Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise Act, 1944 (1 of1944)".

4.2 Therefore, the appellant, vide this office letter dated 15.11.2022, was requested to make

the pre-deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment. It was also informed to the appellant

vide the said letter that failure to submit evidence of pre-depsit would result in dismissal of the

appeal for non-compliance in terms of Section 35F of the Central Excise Act, 1944 and Section

83 of the Finance Act, 1994. As no reply was received from the appellant in response to the

aforesaid letter dated 15.11.2022, vide another letter dated 03.01.2023, the appellant was again

informed to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failure to submit evidence of pre-deposit would result in dismissal of the appeal for

non-compliance in terms of Section 35F of the Central Excise Act, 1944. However, it is observed

· that till date, the appellant has not submitted any intimation or proof of the payment of the said

pre-deposit, if any, made by them. Hence, the appellant have failed to comply with the

· irement of payment of pre-deposit.

The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

of the duty (where duty or duty and penalty are in dispute) or 7 .5% of penalty (where the
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penalty is in dispute) under Section 35F of the Central Excise Act, 1944. Though sufficient time

was granted to the appellant to make the payment in terms of Circular No. 1070/3/2019-CX

dated 24.06.2019, they have failed to furnish proof of payment of pre-deposit of7.5% of the duty

made. I, therefore, dismiss the appeal filed by the appellant for non-compliance of the provisions

of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax vide sub-

section (5) of Section 85 of the Finance Act, 1994.

5. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

6. srfta #af rd af fr n& zf a Rqert sq? al fur star &]
The appeal filed by the appellant stands disposed of in above terms.

t no
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@$ '-- j••9 } «>a .
(Akhilesf Ku(jar) " °

Commissioner (Appeals) 0

Attested

VO
(R. C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST

To,

M/s. Kashmira Subhashbhai Patel,

E-101, Safal Parisar,

Near Aarohi Bungalow,

Gala Gymkhana Road, Bopal,

Ahmedabad - 380058

The Assistant Commissioner,

COST, Division-VI

Ahmedabad North

Date: 19.01.2023

Appellant

0

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, COST, Division-VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
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