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r 37@taaaf ar n vi ua Name & Address

1. Appellant

M/s Manpasand lnfracon,
A-402, Sangath Pearl, Survey No. 75,
TP-46, Plot No. 60, Motera, Ahmedabad-380005

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4" FIoor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

) al{ anf# za 3rg sr?gr a riats arr aa & it as s srr # 4Ra zenferf
f aa; ·T; Fer 3r@rat at arfta zu garterur 3rd« wge aTar el .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way ,:

rd raR qr g+tar 3ma
Revision application to Government of India :

() ab€tu snl<« zyca 3rf@fr , 1994 c#!" tTRT 3Kffi ~™ ~ +=rr=rC11T cB' 6fR ~ ~
tTRT cITT '3"Cf-tTRT qr gig# 3iaifa g+terr 3n2 aft fra, qra rlz, fr
iata, lava f@qt, aft ifGra, la tu +a, ir mf fact : 110001 cITT c#!" fl
afeg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

Qi) ~ .:rrcrf c#!" mfrr k ma a 4# zrR arr fa#t 'f!U-§!JII'< m ~ i:bl-<'811~ ~
a fa8t qssrIR t qi quern i raud g; f , a f# rusrn a suer i are
az fa5Rt lg zuT fa#t srusttr i st l=f@' a1 ,fan hr ge st I-----

case of any loss of goods where the loss occur in transit from a factory to a
se or to another factory or from one warehouse to another during the course of
ng of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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+rd # as ff zl; z gar Ruffaa le znl m a fa~fut suitr zycaaa
nra zc aR a ma if \Jll"ma ae fhah rg zm7er Ruffaa % I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if snraa #1 sna ze # grr # fg it sh Rec mu al{& ail ea srrr it gr
l:TRT "C;cr f1'zr:r # gf@a' sngr, sr@la gr qfa atu # zn araf@a rf@fr (i.2) 1998
l:TRT 109 rr fga fg Tg st1

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) en or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) a4tu snrr zgca (r8Ga) Ruta81, zoo k fr s 3inf Raff&e qua ian gg--s i at
>lftrm if, hf. rsr # ,Ra mgr hfa feta m;:r 1lfff a sf er-sr vi rat mar at
at-at uRaii rr Gd 3ma fan urara1r rrer arr <. l gr#hf a aiavfa arr
35-~ if frrtTffur t#r cB" :fRfR cB" ~ cB" Wl2.T t'r3TR-6 ~ :ITT md" 'lfr ~-~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. ·

0

(2) Rf@u 3lat meru icc any are qt zu st a zt at suit 2oo/- tffrx=r :fRfR
ctr \i'JR GITT Gei viva a vsala sanr zit m 1 ooo/- ctr tffrx=r :fRfR ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the 0
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
invplved is more than Rupees One Lac.

tr zyca, a4tr sure zgc vi hara 3rat#ta znznf@raw ,R r8ha
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ala sna zea 3rf@fzu, 1944 ctr tTffi 35-#1"/35-~ cB" 31Wfa- :-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

a~fa qRb2 («)a i sag rur a 3rara #t r@la, 3fat # me #i v#tr ye,
ta Gara zgca v ara 3rfl#tr urn@raw (fRRrez) at ufga fr f)fear,

nearar 24H,IT, ag,1f] 14a ,3gal ,fFR, 3I,1la -so0o04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdrar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of.Central Excis.e(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) uf& s am#r i { a 3TmlT cBT x=r=nmT eh & a re@ts pe sitar a fg# cBT 'TRIM
Gqjar in fan ur a1fey gr qr # std gy sq a frat udl arf a aa4 a fg
qenffRenf 3rgl4tr mrzntf@raw t ya or9t zuahal# y maa fhu umar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the .fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) 1rIrcI zgca 3rf@rm 1g7o zrm igitf@r at rgq--4 siafa frr'c:lTfur fcpq- ~ Bcfd
3aa zua 3rat uenfenf Rufu TT[@rant a am?grj r@ta at gas uf u 6.6.5o t)ir
cBT urzarau zyca feaz amt star afgy

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended. ·

(5) s 3j Piaf@a mai at firua c[@· ffllTT cBl° 31N 'lfr zrra snaffa fan unrr ? sit
v# zgca, a€ qr= zye vi hara an4l4tu =zrznf@raw (arafff@n) Ru, 1982 a
ff2a hr
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax P.ppellate Tribunal (Procedure)
Rules, 1982.

(7) t#tar zrca, #aft 6nll yea vi hara 3fl4ht =qrz1@raw (Rrez), cB" >ffu ~ cB"
-i:rr=@ lf ctma:r l=!trf Demand) g s (Penalty) nT 1o% a sa aa 3ffarf &1reif ,
34f@rear qfwar o a?tswu; & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#4la3layea sitaarab 3iafa, nRra@tr "afar a$triDuty Demanded) 
(i) section)isD absaafuffaft;
(ii) fur+r«a?haz #fezalft,
(iii) @z3Reeui#fuaaaaufI.

> uqanrRarf ausqfsra6l gear+r , sr4ha aRaasaa f@gqsfsr
fearre.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory con:lition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Senvat Credit RuLes.-C.arr?rhuf erfha nfrorksTr ssi year arrar zeasuus f@a1fa st at arr fg ·Tgyes

a:.,• "' '<t-.p~ 1J"'@f'I tR '3fR"unif baa awe f@a1fa st <l'foU6 il, 1 0% ':{l@R tR sfluITWP<itW I

$ tg %» In view of above, an appeal against this order shall lie before the Tri_bunal on
%-ifjent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

vo • spe lty, where penalty alone IS 1n dispute.

*
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. Manpasand Infracon, A-402, Sangath Pearl,

Survey No. 75, TP-46, Plot No. 60, Motera, Ahmedabad - 380005 (hereinafter referred to as "the

appellant") against Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/66/2021-22 dated

18.10.2021 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2.1 Briefly stated, the facts of the case are that the appellant are providing services viz.

"Construction of Residential Complex Services" and are holding Service Tax Registration No.

AA4ZFM3704CSD001. During the course of audit of the financial records of the appellant, for

the period from April-2014 to March-2017, conducted by the officers of the Central GST, Audit

Commissionerate, Ahmedabad, it was observed that the appellant is engaged in activity of

construction of residential complex etc. and is availing Cenvat credit of Service Tax paid on the

services received by them for their construction activity and utilizing the same for payment of

service tax. Out of the various residential premises / flats constructed during the period, some of

them had been booked and sold after the issue of the Building Utility permission (BU

permission) issued. by the Ahmedabad Municipal Corporation on 21.04.2017.

2.2 When the construction is completed and "Completion Certificate" is obtained, what turns

out is an immovable property. When such property is sold / transfened after "Completion

Certificate" is received, it is deemed to be sale of immovale property which is specifically

excluded from the definition of service, in terms of Section 65(B)(44) of the Finance Act, 1994

and such sale does not constitute "Service".

2.3 The activity of construction attracts Service Tax, if a part or whole of the consideration

towards such construction is received prior to Completion Certificate / Building Use permission

is received. The activity of construction in which the entire consideration is received after

Building Use permission, has been kept out of the scope of "declared services".

2.4 Accordingly, the appellant is liable to pay Service Tax only for those units, which have

been booked/ sold before the issue of Building Use (BU) permissions which in the present case

is 27.03.2017, under Section 66 of the Finance Act, 1994 read with Service Tax Rules, 1994 and

consequentially no Service Tax would be paid for those urits which have been sold after the

issue of BU Permission.

2.5 The builders undertake the construction of the building having different units. All the

material, labour and other expenses are incurred in lump sum. However, the agreement for sale

,booking) in respect or different units can be at different stage, right from Bhoomi-poojan to

phases of construction or even after completion or construction and obtaining

tion Certificate/ BU permission. However, during the course of construction of complex,

4
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the builder/ developer utilizes the services of various labour contractors, such as electrical

contractors, furniture contractors . (tor doors/ windows), tiles fitting contractors, colour

contractors, architect etc.; constituting major part of expenditure incurred by the builder/

developer. In addition, they also utilize certain services such as security service, telephone

service, housekeeping service, etc. The builder/ developer received Service Tax paid invoices

from such contractors/service providers and availed the Cenvat Credit of Service Tax paid by the

contractors/ 'service providers.

2.6 Consequentially, no Cenvat credit can be availed in terns of Rule 3 of the Cenvat Credit

Rules, 2004, till the time a units booked on part/ full payment of consideration, as till such time

the person indulged in construction cannot be said to be the "Service provider" and is providing

service to self, in so far as the units/ shops not booked/ sold.
T

( 2.7 Fact remains that the appellant is very well aware of the booking status of the individual

flats/ units and this leads to his knowledge of the fact whether he is an Output Service Provider

for that particular units/ shops or otherwise. This position is very clear in light of the provisions

of Section 65(22) of the Finance Act, 1994 to which the builder cannot claim ignorance. Thus,

the appellant cannot be held to be an Output Service Provider for the individual units/ shops till

such time every single units/shops is booked, prior to obtaining Completion Certificate. In a

nutshell, till the time a units/shops are booked on payment of part / full consideration, no service

is provided or agreed to be provided. Thus, the appellant cannot be said to be an Output Service

Provider in respect of such units/shops in as much as there is no service recipient for such

units/shops and resultantly no service is provided or agreed to be provided.

0 2.8 In view of the above, it appeared that the appellant is not entitled to take Cenvat credit

proportionate to the services utilized for construction of nits/shops which have not been

booked/ sold prior to receiving Completion/ BU certificate i.e. Units for which the appellant is
I

not an Output Service Provider. Rule 3(1) of Cefvat Credit Rules, 2004 clearly stipulates that

only an output service provider is entitled to take Cenvat Credit.

2.9 The appellant in this case, was eligible to take proportionate credit only for the units

booked on payment of consideration, either based on the total area of construction or number of

units. However, the appellant had availed full Cenvat credit. Therefore, it was found that the

appellant has wrongly taken the Cenvat Credit, in respect of those units which do not constitute

service, in violation of the Rule 3(1) of the Cenvat Credit Rules, 2004.

2.10 The above observation were not accepted· by the appellant. Hence a SCN bearing No.

CTN04-58/CIR-VII/AP-46/2018-19 dated 16.09.2019 was issued to the appellant proposing

--_recovery of wrongly taken and utilized Cenvat credit to the tune of Rs. 11,18,925/- under the

(6%8j(ion of Rle 14xco or de cerva crat Riss, 2004 ca wt de rovso sf sesiso

&g $" .(t) of the Finance Act, 1994, for the perod from Apr1-2014 to March-2017 along with~-. '.,"~.⇒-.,,./~ lest under Rule 14( 1 )(ii) of Cenvat Credit Rules, 2004 read ·with Section 75 of the Finance
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Act, 1994 and proposing penalties under Section 77 of the Finance Act, 1994 and under Rule

15(1) of the Cenvat Credit Rules, 2004 read with Section 76 and Section 78 of the Finance Act,

1994.

2.11 The said SCN was adjudicated ex-parte, vide the impugned order and the demand of

recovery of wrongly taken and utilized Cenvat credit amountirg to Rs. 11,18,925/- proposed in

SCN was confirmed under Rule 14(l)(ii) of the Cenvat Credit Rules, 2004 read with the proviso

to Section 73(1) of the Finance Act, 1994 along with interest under Rule 14(1)ii) of Cenvat

Credit Rules, 2004 read with under Section 75 of the Finance Act, 1994. Further, penalty of Rs.

10,000/- imposed on the appellant under Section 77 of the Finance Act, 1994 and penalty of Rs.

11,18,925/- was also imposed on the appellant under Rule 15(1) of the Cenvat Credit Rules,

2004 read with Section 76 and Section 78 of the Finance Act, 1994.

3. Being aggrieved with impugned order, the appellant have filed the present appeal under

Section 85 of the Finance Act, 1994 on 07.10.2022. On going through the appeal memorandum,

I find that the impugned order was issued on 18.10.2021 and the same was received by the

appellant on 31.05.2022 as mentioned by them in ST-4. The present appeal, in terms of Section

85 of the Finance Act, 1994, was filed on 07.10.2022. I also find that the appellant have not filed

any application for condonation of delay in filing appeal.

4. It is observed that in terms of Section 85 of the Finance Act, 1994, the appellant were required

to file the present appeal on or before 30" July, 2022 as the impugned order was received by them

on 31.05.2022. However, the appeal was filed on 07.10.2022; after a delay of further 69 days after

expiry of period of limitation.

4.1 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay

or to allow the filing of an appeal within a further period of one month thereafter, if he is

satisfied that the appellant was prevented by sufficient cause from presenting the appeal with in

the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform ad shall be verifled in the prescribed
manner.

(3) An appeal shall be presented within three moths from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
hapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
resident:

I

0

0
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Provided that the Commissioner ofCentral Excise,(Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient causefrom presenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurther period ofone month."

4.2 I find that in terms of Section 85, the limitation period cf two months for filing the appeal

in the present cases starts from 31.05.2022 and the appellant were required to file the appeal on

or before 30.07.2022. However, the appeal was filed on 07.10.2022, i.e. delay of 69 days of

expiry of period of limitation of two months. The Commissioner (Appeals) has power to

() condone delay for a further period of one month on sufficient cause being shown. But, the

appellant has not submitted any application for condonation of delay in filing appeal. Further, the

appeal has been filed beyond the period of one month which the Commissioner (Appeals) may

condone. Therefore, I reject the said appeal considering Section 85 (3A) of the Finance Act,

1994, as I have no jurisdiction to condone the delay beyond the condonable period of one month.

5. In view of the above discussion and well settled law, without expressing any opinion on the

merits of the case, I reject the appeal filed by the appellant on the grounds of limitation.

The appeal filed by the appellant stands disposed of in above terms.

0
• h

(Akhlesh Kumar) o03 .
Commissioner (Appeals)

Attested

(R.Gruuy~)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
Mis. Manpasand Infracon,

A-402, Sangath Pearl,

Survey No. 75, TP-46,

Plot No. 60, Matera,

Ahmedabad - 380005
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Date : 19.01.2023

Appellant
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The Deputy Commissioner,

CGST, Division-VII,

Ahmedabad North

Respondent

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(for uploading the OIA)

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

,5car Pe

6) PA file
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