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3791aa«f at Ir vi 4a Name & Address

1. Appellant

Mis Eklavya Facilities & Management,
Prop. Varshaben R. Desai, 30, Jineshwar Society,
Gitanjalinagar, D cabin, Sabarmati, Ahmedabad-380019

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , th Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

ah an# s r@a 3reg a oriahs 3rgra bar t- at as gr 3mgr # uf zenRrf
ft aa; my gr 3rf@rant at 3:rfrci:r m g+?err am?ea Igd a aar ? I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

rdal qr galaur smr
Revision application to Government of India :

() at4 Ul4 gen 3rf@,fz1, 1994 c#l" m 3ra ft aar; ·g ii # a i q@ta
m cITT ~-m er qrg# siafa gateau 3ma arfh fa, ad I, fcffi=r
iatau, tu f@am, aft ifGra, Rta tr a, ir mf, { fact : 110001 cITT c#l" fl
afg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

@i) ufe ma t gf amasq w# grR arr fa#taerIr ur 3r; alra i
m fcRt arr a au qssrn m a sid z nf i, u fcRt 'f!U.:SIJII'< m~~~
a fhRl arm zu Rs#t rurn i st ma #ht 4fanta g$ &l .

In case of any loss of goods where the loss occur in transit from a factory to a
house or to another factory or from one warehouse to another during the course of
essing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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and # as f4#ht zz zn var Ruffml n Ta # faffs qi)r zea a) me R
na rcnRamu "GTI" 'l:rffif t as fa# rz atq2 Ruff?

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

"lift ~ cBT :fIBR fag f@ rra as (u ur er ht) mer fcITT:rr <Tm l=f@" 'ITT I

In case of .goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if4Una #l snrayc #garfu ut sph fee mr # nu{&sit ha arr it gr
earl vi Rm a gar@a nrgaa, cr@ta # rr uRa atuw zurarfa rf@fa (i.2) 1998
tTRT 109 am~ fcp-q <fl.I 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ·

~ ~ ~ (3m) Alll-litj(1j, 2001 cB" ~ 9 cB" 3lci1fu Fc!P!Fcfce, !JCl?f ~ ~-8 if cfi"
,Raif i, )fa 3met R am? hfa f#faam # fa qe3hr gi sr@ha 3mag #6t
at-at ,fier fr 3near far urar afg1 st rer z. ml qzrsff siafa err
35-~ if~ ~ cB" 'l_fIBR #r # rt €tr-s reara6t sf git a1Reg I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ffaua 3maa # mer uizi ia+a ms g car qt zua a st it u1 2oo/- #hr 4Tar
#t ug itui icaa va yaGar cnar t at 4ooo/- at #h 4rat #l sag]

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount O. _,
involved is more than Rupees One Lac. -

#tr zgca, a4ha snraa zyc vi ara a4tr mrznf@ear a ,f ar4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) {tu 6nr«a z,ca 3rf@)fm, 1944 #t ear 35-~/35-~ cB" 3ldlfu:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) \"lcfd faRsm q R-zj, Ct 2 (1) cpqr II # rarar at 3r8la, 3r4lit a#m v#hr gen,
ah2hr Gural zyca yi haraoz art#ta =mrnf@raovwr (free) at uf2a 2bftq f)fa,
~i3l-lt(IEJlq lf 2ndl=fl"ffi, isl§J-Jlcil 'J-fcR ,J.RRcff ,PR°tl-<·Wl'1.,01t;J-Jc'tlisllc't -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2d floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be fjled in quadruplicate in form EA-3
as prescribed under Rule6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) af gr 3rag i a{ pr smasii ar mar ztr & at r@ta sit a fg #hr ar 7TIT
sq[ad it fur unrr afeg g z cB" sta gg ft fa frat 4&l anrf h aa a f
qntRerf 3rgl#hr nrnf@raw at vs srfl zn #tua at ya cm4aa fan uar &j
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arz1rcar yea rf@)fr 197o zqe iszitf@r #t~-1 cB" 3W@ f.:r~ fcpq" ~ "'3cfa
3rlaa ur er 3mar zqnfReff fufzu If@erart 3r?gr re@ta #t a uf u xri.6.50 tm
cp1 .-{JllJlc1ll ~ Rcnc "c1T1T "ITTrJT ~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp <?f Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) gr zit ii@er mrat al fiauta are fa#i al 3j sf en staff fan rar & sit
Rt glean, 4hr sq1a ye vi hara at#ta nrnf@raw (ruff@f@) Ra1, 1982 a
frri%a t I .

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «ft gycn, arr 6nlza yes gi aa 3r#tr ma@rawr (free), # sf rft«at #
-.,p:@ if cl5cfoq l=JTTf (Demand) ~ ~ (Penalty) cpf 1o% qfs aar afarf ? tare«if#,
3ff@raar qaw ±o a?ls suu ?& I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

2ju 3ala yeajharash siafa, sf@raet "afar a6ti(DutyDemanded) 
(i) (Section)~ 1DaaREffl;
(ii) fn+rear&dz2fez #6lft;
(iii) kz#Re fuilafuraa€aWTffl.

> uqasrviRaarfaud qa saar#l geari, srflaarfaaaa R@gqfrfa
iw:ITTTm%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

r err2rh uR.arfl ufraur#rosi zyea errar zresuau Raif@ gt ati f@5g +T;yeaaoa;omarrusi reftaras RIq 1ffia "ITT cfcifqcrgw 10%~ "CR ctrr urr~ ~ I
Yk ave» '
gs,"° %%ftf ~{W-} \~ In view of above, an appeal against this order shall lie before the Tribunal on
ig ~ C~ p rfrt) nt of 10% of the duty demanded where duty or duty and penalty are in dispute, or
~?...,, --· ..A:iffelJ y, where penalty alone is in dispute."

"o ~ «



F.No. GAPPL/COM/STP/2227/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Eklavya Facilities & Management, Prop.

Varshaben R. Desai, 30, Jineshwar Society, Gitanjalinagar, D cabin, Sabarmati, Ahmedabad 
380019 (hereinafter referred to as "the appellant") against Order-in-Original No. GST-06/D

VI/O&A/222/Eklavya/AM/2021-22 dated 31.03.2022 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, Central OST, Division VI, Ahmedabad North

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax

Registration No. AUFPD3423RSD001. On scrutiny of the data received from the Central Board

of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there was a

difference of value of service amounting to Rs. 1,21,25,061/- between the gross value of service

provided in the said data and the gross value of service shown in Service Tax return filed by the

appellant for the said period. Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but not paid the applicable service tax

thereon. The appellant was called upon to submit clarification for difference along with

supporting documents, for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST-06/04

706/O&A/Eklavya/2020-21 dated 23.12.2020 demanding Service Tax amounting to Rs.

16,91,681/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 76, Section 77 & Section 78 ofthe Finance

Act, 1994.

0

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the 0
adjudicating authority wherein the demand of Service Tax amounting to Rs. 16,91,681/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further,

Penalty of Rs. 16,91,681/- was imposed on the appellant under Section 78 of the Finance Act,

1994 and Penalty of Rs. 10,000/- was also imposed on the appellant under Section 77 of the

Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal

on the following grounds:

0 Appellant is engaged in providing manpower recruitment services to many parties. Since

the said service was taxable on reverse charge basis, under service tax laws, the appellant

had not obtained service tax registration nor paid any tax or filed any return.

4



#r •fg;'
« e'

F.No. GAPPL/COM/STP/2227/2022-Appeal

0

0•

The impugned order is incorrect and not tenable. The demand is made on presumption,

without any verification of facts or investigation.Mere income does not invite service tax

liability. The receipt of data could be the starting point of investigation but cannot be the

basis for demand and presumption.

o The appellant was engaged in providing manpower services to various units including

factories. The appellant has enclosed statement of parties to whom the services of

manpower was provided. The appellant has also enclosed copies of invoices raised on all

their parties.

o It can be seen that the rate of charges, charged by the appellant was on work done basis.

However, this was only method to calculate the charge raised. The service was that of

supply of man power. This was so treated by appellant as well as by all its clients. In fact

the service tax was paid by all the clients, on reverse charge basis as per Notification No.

30/2012-ST dated 20.06.2012. The appellant has enclosed certificates from all their

clients to that effect.

o The demand is for the period 2015-16 and the notice is issued on 23.12.2020. The tax

was not payable by appellant. This was settled by clear provision of law. The tax on

reverse charge was paid by the clients. In such situation there is no suppression or

concealment. There was no obligation on appellant to make any declaration. The longer

period of limitation was therefore not available to the department. The demand is

therefore barred by limitation.

o Since, the demand is not maintainable, question of interest or penalty does not arise. The

demand is also barred by limitation and hence no penalty under Section 78 could be

imposed.

4. Personal hearing in the case was held on 18.01.2023. Shri S. J. Vyas, Advocate, appeared

on behalf of the appellant for personal hearing. He reiterated submission made in appeal

memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-16

ed on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

·vices under Sales / Gross Receipts from Services" provided by the Income Tax Department,

other cogent reason or justification is forthcoming from the SCN for raising the demand

5
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against the appellant. It is also not specified as to under which category of service the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot form the basis for arriving at the conclusion that the respondent

was liable to pay service tax, which was not paid by them. In this regard, I find that CBIC had,

vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner(s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where the

notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a proper ground for

raising of demand of service tax and specially in case when the appellant is registered with the

Service Tax department and had filed ST-3 Returns.

7. I find that the main contention of the appellant are that they have provided Manpower

Supply Service to their clients and the Service Tax was paid by their clients, under Reverse

Charge Basis as per Notification No. 30/2012-ST dated 20.06.2012. I also find that the appellant

has enclosed certificates from their clients, as listed below, to that effect.

a) Knack Packaging Pvt. Ltd.

b) Lancer Fab Tech Pvt. Ltd.

c) Pooja Products Pvt. Ltd.

d) R.B.D. Engineers Pvt. Ltd.

e) Sun Electro Gravures Pvt. Ltd.

8. For ease of reference, I reproduce the relevant provision for reverse charge mechanism as

provided under Notification No. 30/2012-ST dated 20.06.2012 as amended, which reads as

under:

a tion No. 30/2012-Service Tax dated 20.6.2012, s amended vide Notification No.
t

-STdated 01.03.2015

6
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Sl. Description ofa service Percentage ofservice tax Percentage ofservice tax

No. payable by the person payable by anyperson
providing service liablefor paying service

Tax other than the
service provider

8. in respect of services NIL 100%

provided or agreed to be
provided by way of supply
ofmanpower for any
purpose or security
services

8.1 In view of the above provision of the Notification No. 30/2012-ST dated 20.06.2012 and

on verification of the Invoices issued by the appellant and Certificates issued by the various

service recipients, I find that the appellant is the Proprietor of the appellant firm and the service

recipients are Body Corporate. As the appellant had provided manpower services to their clients

0 and the service recipients are required to be paid applicable Service Tax under Reverse Charge

Mechanism, as per the provisions ofNotification No. 30/2012-ST dated 20.06.2012 as amended,

and the appellant is not liable to paid any Service Tax, as confirmed in the impugned order.

9. In view of above, I hold that the impugned order passed by the adjudicating authority in

respect of income received by the appellant for providing Manpower Supply Service during the

FY 2015-16, is not legal and proper and deserves to be set aside. Accordingly, I set aside the

impugned order and allow the appeal filed by the appellant.· Since the demand of service tax is

not sustainable on merits, there does not arise any question of charging interest or imposing

penalty in the case.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

11. st #af tu asf Rr +& sfl ar Rqzrq 3qta a@ farmar? I
The appeal filed by the appellant stands disposed of in above terms.

i0.
(Akhilesh K; 1ar) >%3..

Commissioner (Appeals)

Attested ~

«0.00%-
Superintendent(Appeals),
CGST, Ahmedabad

Bv RPAD / SPEED POST

To,
MIs. Eklavya Facilities & Management,
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Appellant
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Prop. Varshaben R. Desai,

30, Jineshwar Society,

Gitanjalinagar, D cabin,

Sabarmati, Ahmedabad- 380019

The Assistant Commissioner,

CGST,Division-VI,

Ahmedabad North

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

z5)Guard File

6) PA file
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