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ArIsing out of Order-in-Original No. CGST/WT07/RAJ/123/2022-23 red+: 18.05.2022

issued bY Deputy/Assistant Commissioner, CGST, Division-Vll1 Ahmedabad_North

3Ft6TtFaf tFT qH Vi VaT Name & Address

1. Appellant

M/s Dwarkesh Trading Corporation ,
9, Sarthi, B/H Sterling Park,
Memnagar, Drive in Road,
Ahmedabad-380052

2. Respondent

The DepUty/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North J 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

0 BH @fh TH WitH aT& 8atfatv aPd ©tTr tri q8 sq aTTMtB Bra qMin
f18varqTqH8qafhFTO td WitH TrEMiaM gW cEt TREaT el

AnY person aggrieved bY this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

TRentFR gm SHOW aITin
Revision application to Government of India :

(1) tUI Wma !!@ af8fhH 1994 tBt WU am Hi+ qaTq ITT sn,R 8 gTi + qgd,i
Vm tA vg–qm tb vern qUO FB daf d !q8WT aIT+VI a linn, qm .VH,HH,"RKi
q3ieM naH fhWT, dYeR +fM, IfFm fRi gtn, Haq srt. q{ ft®it : 110001 tbl ttR aNt

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of th-e

following case, governed by first proviso to sub-section (1) of Section-35 ibid :

qTfB?I

ai) IIft gTa dt 6ifq tB gnR q nq Wt 8Tf+ chI gala d Bnfl -tl,61'11< vr aq chI gala q
=n Mr 'WRTw+qN+wwrK gma d UTa g-BHf+,vrfin{}wanF vr wang gTi
qB fh€1©TagT+#vrfa5awvnH qa Tra dt-vfhn thXItn Eg dI

(ii) In case of any loss of - goods where the loss occur in transit from a factory to a
or to another factory or from one warehouse to another during the course of

of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(a) qR Wor Tms fa'? fIn qHe $ v®t (M qT qzFr qi) MiR,qT qqT ,wd a1

(B)
rayIESt S guoiFs expoRed outside India export to Nepal or Bhutanl without

BrILIi:[;B HI:X A :::i];IFr : 1:::r 1EHH:F:E::fIBF;IED= = f =V;2\ =
(C)

: Eddtr : ePc: i ::doI F:yl :rg :8:iB:mTa i :: { :IT!: i ! i u£T oTaahee : r : : ::: raainJo isnT::

(1 ) a

(2)

cIB VrTT1hT IR:j a HIr g1eII •HI=q==1L II==F::I: ::To = ;y/ HI i;EST #HTTHm

a

RE :={ OcIE: tH:F::T= x=:1:1:][11t gH1q:r== i Ux He c]; :iELET :

(1) tUI wwFr W afbfqIn, 1944 qt qm 35–a/35_$ 8 d,rfa,_

Under Section 35B/ 35E of CEAJ 1944 an appeal lies to :-

(0)

B&tI =iC);CriI ( IcfcI)= R::nr:::[IT A tI= 111= {FaiR:
3WlqTVR + 2-d qTHT’ Wd tNT ,GMdT IRtvFTFT?lei$Hat'IId –380004
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(IIi) amount
€HW+H+yR©©@ daV'hT Bqq!@Gftnr ql@ TT PS

wdtvr a+del& 10% qI GaV<FT&qaqus §tzq@g&10%edB:

(3)

(4)

(5)

IhT W, tBMr WiTm qi@ IH ©rT@ 3FfTdM 41418Ich quI (fliVed, tB gR aM,h $
gnR $ @thT gRT (Demand) Vi aS (Penalty) ©T 10% @ qliT BriT andI if {17Tatfh,

af€Maqqdqq lo@©W t I(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

(7)

bMimR WeN+aBvbma, RTTf% ThT "@MidI qPr’(Duty Demanded) -
(i) (Section)@ IID +TmfqqfFtatTfiT;
(ii) fhaq©a#iBe#fte#tqfh,
(iii) 8qae&fbefhP{} btbIg 6 baTa ititTh

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited1
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
under Rule 6 of the Cenvat Credit Rules.

TqW

In view of above, an appeal against this order shall lie before the Tribunal on
of 10% of the dyty demanded where duty or duty and penalty are in dispute, or

where penalty alone is in dispute.”

The appe.al to the Appellate Tribunal shall be filed in quadruplicate in form EA_3

as prescri!)eg under'Ru'le 6 -of CentFal ExcIse(Appeal) Rules, 2001 and shall be

of c[ossed bank draft in favour of Asstt. Registar of a bran'(..h of ai;'-nominatE
pubjic ??ctor bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

HBV ;=i#;-;TY£$T%E£V'EzFPHH
q%rRvR amg HiNT@hW .a q.F aFl,T IIT M IN.hR ,a V.I, M h;qT' '-g'l-' '

In case of the order covers a number of order-in-Original, fee for each O.I.O
should be paid in the aforesaid manner notwithstanding the fact-that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case maY beI iS filled tO avoid scriptoria work if excising Rs. 1 lacs fee of
Rs. 100/- for each.

WTT aM q=r HRS n\\ {SHrI„T=oS
©r®rTr©q?!@Bfttm mrr +V #THI

One coPY of application or O.I.O. as the case may be,' and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prest..ribed
under scheduled-I item of the court fee A(,t1 1975 as amended.

gq dIY @fBu TFTat at f+dPr at+ RTa BNFl tA at it WITH ,iT,FR,i n,,IT aT,IT } ,a
nW gp, =Mi WiTn !!@ vi :&qT=W aqa{Iq qlql©+><-1 (+tqTnEr) Fmi, 1982 g
fRfh iI

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. - - ' '

- !§qf q;p'dfBawfta'q%aqgq;adtM+, enfta'qTfaaVt+&fhqqaqlf©ql
Rqrqqr} .



F.No. GAPPL/COM/STP/3462/2022-Appeal

ORDER-IN-APPEAI,

The present appeal has been ale(1 by M/s. Dwarkesh Trading Corporation, 9, Sarthi9 B/h.

Sterling Park, Memnagar, Drive in Road, Ahmedabad – 380052 (hereinafter referred to as “the

appellant”) against Order-in-Original No. CGST/WT07/RAJ/123/2022-23 dated 18.05.2022

(hereinafter referred to as “the impugned order”) passed by the Deputy Commissioner, Central

GST, Divi$ion-VII, Ahmedabad North (hereinafter referred to as ''the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax

Registration No. AAXPP1449DS.TO02. On scrutiny of the data received from the Central Board

of Indirect Taxes (CBDT) for the Financial Year 2014-15. it was noticed that there is difference

of value of service amounting to Rs. 37,604/- beT deen the gross value of service provided in the

said data and the gross value of service shown in Service Tax return filed by the appellant R)r the

said period. Accordingly, it appeared that the appellant had earned the said substantial income by

way of providing taxable services but not paid the applicable service tax thereon. The appellant

was called upon to submit clarification for difference along with supporting' documents> for the

said period, however, the appellant had not responded to the letters issued by the department.
a

2.1 Subsequently, the appellant was issued a Show Cause Notice No. cc,ST/Div_vII/A'bad

North/TPD/49/2020-21 dated 26.09.2020 demanding Service Tax amounting to Rs. 4.648/_ for
the period FY 2014-152 undef proviso tcS Sub-Section (1) of Section 73 of the Finance Act. 1994

The SCN also proposed I'ecovery of interest under Section 75 of the Finance Acl 1 994; proposed

recovery of late fee / penalty under Section 70 of the Finance Act2 1994; and imposition of
penalties of Section 77 and Section 78 of the Finance Act, 1994.

2'2 The Show Cause Notige was adjudicated \rjde the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 4>648/_ was conn1.med under

provlso }o'Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2014_15. FuITher? (i) Penalty of Rs

4,648/- was also imposed on the appellant under Section 78 of the Finance Act> 1994; (ii) Penalty

of Rs' IO,000/- was also imposed on the appellant under Section 77 of the Finance Act. 1994:

and (iii) Late Fee / PenaltY of Rs' lp700/- was also imposed on the appellant under Section 70 of

the Finance Act, 1994,for late filing of ST_3 return.

a

3' Being aggrieved with the impugned order, the appellant have- filed their appea1 under

Section 85 of the Finance Act 1994 on 24.08.2022. Howe\,erB it is observed that they have

submitted Form GST DRC'-03 dated 11.05.2022 R)r the amount @ 7.5% of Service Tax
demanded as pre-deposit in terms of Section 35F of the Central Excise Act, 1944 and SecLion 83

of the Fiaance Act, 1994 along with their appeal.

a;Nh, CBIC, consdquent to the rollout the integrated (_'BIC-GST Port,1l7 \,ide Circular No

9-CX dated 24.06.2019 directed that from 1=1 July, 2019 onwards_ a new revised
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F.No.GAPP L/COM/STP/3462/2022-Appea I

5.1 it is observed that the relevant Section 85 of the Finance Act, 19942 provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed bY the adjudicating authority. Further, under the proviso appended to sub-section

(3 A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay

or to allow the filing of an appeal within a further period of one month thereafter> if he is

satlsfied that the appellant was prevented bY sufficient cause from presenting the appeal with in

the period of two months. Relevant text of Section 85 is reproduced below:

SEC:TION 85. Appeals to the Comwhssioner of Central Excise (Appeats).–

(!) Any person aggrieved by any decision or order passed by an adjudicating authoru?

SUbOYdinateto aw ?Yincipa! Commissioner of Central Excise or Comwass toner of Central

Excise maY appeal to the Commissioner of CerIaat Excise (Appeals).

(2) EverY appeal sha!! be in the prescribed form and shall be ver$ed in the prescribed
mariner.

a
C3) An appeal shan be presented within !bree moNks fom the date of receipt of the decision

3r order ofsuch adjudicating authority, relating to sen,, ice taxI interest or penalty under this

:h“pt'*, ”“d' b'/''' the date on which the FM„„„ Bia, 2012, „„,i,„ th, „„,„t .r th,
President :

Provided that the Commissioner of CerInat Excise (Appeals) maV1 V he is satisBed that the

lppePaYa - as pfevened bY SItf$ciem cause tom pTesen£ing the appeal wkhin the aforesaid

period of three months, allow U to be presented 'wHLin a further period of three months.

:3 A) An appeal shall be presented within two months tom the date of receipt of the

decisic)nor order of such adjudicating authority, made on and after the Finance BM 20 i..>

Pecel\>es the as'seM oJ the PTesideWT YelcIting to sen,ice tax, interest or penaky under this
Chapter .

a

PFc”ided that the C')*"wassio”er oJ Certtrd E*cise @ppeats) may, ifhe is sad,$,d th,t th,

’ppe!!a"i : '“a' pFe~e*'ted by su/$ciem c„„, tom p',s,ming th, „ppe,it with in th, a/o„,aid

peYic)d of two monks, allow it to be presented within a M.they period of one month. „

5'2 land that in terms of Section 85, the limitation period of two months for aung the appeal

In the present cases starts from 28'05'2022 and the appellant were required to ale the appeal on

or before 27'07'2022' HoweveF’ the appeal ~vas filed on 24.08.2022 that too without ,h,wi„g
sufficient cause for such delay.
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a F.No.GAPP L/COM/STP/3462/2022-Appeal
HE

5.3. 1 find that the appellant, in the facts and circumstances discussed above, has not been

explained any cause for delay in filing the appeal. Accordingly, I reject the appeal filed by the

appellant on grounds of limitation as well.

6. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994 as well as on the grounds of

limitation under Section 85(3 A) of the Finance Act, 1994.

7. wftvqetna®f#t=T{wft©©r fbla<T©ntvaftq+f#nvwr el

The appeal filed by the appellant stands disposed of in above terms

MoOg
Commissione

h„
Superintendent(Appeals)
CGST, Ahmedabad

BY READ / SPEED POST
To,

M/s. Dwarkesh Trading Corporation,

9, Sanhi, B/h. Sterling Park,

Memnagar, Drive in Road,

Ahmedabad – 380052

Appellant

0

The Deputy Commissioner,

CGST, Division-VII

Ahmedabad North

Respondent

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad Noah

3) The Deputy Commissioner, CGST, Division-VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

++ G„la,d Fil,

6) P A file
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