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Behind Orn ite Park, Sindhu Bhavan Road,
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which are exported to anY countrY or territorY outside India-
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(B) In case of goods exported outside India export tO Nepal Or Bhutanl without
payment of duty.
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(C) Credit of any duty allowed to be utilizeq towards paYment of excise dutY on fineI
products un8er the provisions of this Act or the Rules made there u,nder and eVen
8rder is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1 ) SSH Hr WE& W{joN P;if= TJHUar& q4
al; ,lei#'b Li;'M'M'#a-+mr HTMl st# vi=i war g: -r Wit# $ ;i-t- =”-
3-i1' 4PMfR,T ,a + IITeR $ HW $ tfT% aaR–6 THR qt gh Ht §tHt =Ffh I

a

The above application shall be made in duplicate in Form No. EA-8 as speclfled
under Rule1 6'of Central Excise (Appeals) Rules1 2001 within 3 months from th?
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. II
should also be accompanied by a copy of TR-6 Challan evidencing paYment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rh„m an&m 8 WT% ad +nq v©q Vej? ara wa vr ari @q Fr er WIt 200/– yRS TT'in
dR WF{3lv md d,rqvNq RO nra+@raddtlooo/– dT =M 'jTTaTq qFlaNI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

a

#TT q,.F, #aT SNTH q6F Wi +qr@ aMR NiTr©©wr $ Th Ma–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) #ai 3$aqq !!@ af8Pw, 1944 :Bt wr 35–a/35 K tb data:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(0) acrdQRgd gRad 2 (1) a q gaTt! aswn a aaT=rT =$t anita, Wm a Wta $ @T W.
MR S,gHB !!@B' ict +rw{ anfaq HrTrf#Bar @@) la qRqq Mg MFL
3T6qqT qR + 2nd tnqTTl ©gqTqt WWT ,GMtqT ,PRTTIFR,aWRT©TR –380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prggcribed under' Rule 6 of Central Excise(Appeal) RUlesl 2091,end sh.all bE
a(..,Jompanied against (one which at least should be accompanied bY a fee oT

Rs.1,060/-1 Rs.iOOO/- and Rs.10,000/- where amount of dutY / penaltY / demand
}-rgfJnd is ’upto 6 Lac,1 5 Lac, to 50 Lac and above 50 Lac respectively in the .form
of crossed bank draft in favour of Asstt. Registar of a branch of anY nominate
public sector bank of the place where the bench of anY nominate public sectoF
bank of the place where the bench of the Tribunal is situated.

:Fg=;TntTH:gET=# £ynFM:VIF gWr$
q1 aLnag dI'IIn'hq-I dr IW :nt?i =n M VH©n qi WT aT&a BRiT aT6T gl

(3)

In case of the order covers a number of order-in-Originall fee for each O'l'O'
should be paid in the aforesaid manner notwithstanding the fact thetjhe. o ye
appeal to the Appeilant Tribunal or the one application to the Central Goyt. A?
th-e' case may be1 iS filled tO avoid scriptoria work if excising Rs. 1 laos fee of
Rs.100/- for each.

(4) A,SmIThnTltHI,Tgnbaa UrnAtanS
„„ A„m,-'S,, e@ mrr #TT qTfjq I

One copy of application or o.I.o. as the case may be1 and.the order of..thE

adjournment authority shall a court fee stamp of Rs.6.59 Raise as prescribedunder scheduled-1 item of the court fee Actt 1975 as amended-

O
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Rules, 1982.

(7) =;=.='{;®TTWr ==’ .=' n;fb,
G{Rd,dH qf um lo @ wlv i I(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)O
$@BcqTK RFe? atgRT aT& dePIcT? HTftmTbTT "@dH dt qPr(Duty Demanded) -

(i) (Section) dg IID & a6aRqRaqR
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iii i) MBa hRefhid bfhm 6ba®#iufh.
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For an appeal to be filed before the CESTAT, 10% of the Duty ? PeCLaIty

oURs:}nan£RtEf’ IS:se and ServicQ TaxI „Duty demanLed” shall include:

(i) amount determined under Section 11 D;
iii) amount of erroneous Cenvat Credit taken;
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F.No. (,APPL/COM/STP/2224/2022-Appeal
I

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Saurabh Shrimohan Khandelwal, G/101,

Orange . Avenue> Maple County_Ip Behind Ornate Park> Sindhu Bhavan Road, Thaltej,

A}unedabad _ 380059 (hereinaRer refen'ed to as “the appellant”) against Order-in-Original No.

GST_06/D_VI/o&/a17_18/SaurablVAM/2022_23 dated 18.05.2022 (.hereinafter refer?ed to as

athe impugned order”) passed by the Assistant Commissioner, Central . GST, Division VI,

Alunedabad North (hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is holding PAN No-

ACWPK8808N. On scrutiny of the data received from the Central Board of Direct Taxes

(C'BDT) i)1' the FY 2014-15 & FY 2015-16, it was noticed that the appellant had earned an

income of Rs. 20:489590/- during the FY 2014-15 and Rs. 18,75,000/- during the FY 2015-16,

which was reflected under the heads “Sales / Gross Receipts from Services (Value from ITR)” or

“Total amount paid / credited uuder Section 194C, 1941, 194H, 194:1 (Value from FoIIn 26 AS)”

of the Income Tax Act. Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable sewices but has neither obtained Service Tax

registration nor paid the applicable service tax thereon. The appellant was called upon to submit

copies of Balance Sheet, Profit & Loss Account, Income Tax Retunls, Form 26AS, for the said

period. However, the appellant had not responded to the letters issued by the department.

0

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST-06/04-

465/O&A/Saurabh/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs.

2,53,204/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance ACt, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 76, Section 77 & Section 78 of the Finance

Act, 1994. The SCN also proposed recovery of un-quantified amount of Service Tax for the

period FY 2015-16 to FY 2017-18 (up to Jun-17).
a

2.2 Subsequently, the appellant was issued another Show Cause Notice No. CGST-06/04-

1107/O&A/Saurabh/2020-21 dated 24.03.2021 demanding Service Tax amounting to Rs.

2,60,909/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 76, Section 77 & Section 78 of the Finaqce

Act, 1994.. The SCN also proposed recovery of un-quantified amount of Service Tax for the

period FY 2016-17 to FY 2017-18 (up to June- 17).

2.3 Both. the Show Cause Notices were adjudicated vi(Ie the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,14,113/- was

confinned under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Section 75 of the Finance Act, 1994 for the period from FY 2014-15 & FY 2015-

Penalty of Rs. 5,14,113/- was also imposed on the appellant under Section 78 of

under

4
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the Finance A€..t9 1994; (ii) Penalty of Rs. 109000/- was imposed on the' appellant under Section

77(.)f the Finance Act> 1994 a)1' failure to taking Service Tax Registration; and (iii) Penalty of Rs.

802000/_ was imposed on the appellarit under Section 70(1) of the Finance Act, 199“head with

Rule 7C' of the Service Tax Rules, 1994 for not furnishing service tax returns.

3 . Bang aggrieved with the impugned order> the appellant have preferred the present appeal

on the following grounds:

, Th8 impugned order passed by the adjudicating authority is bad in law, wrong on facts,

violation of principle of natural justice and against the judicial discipline and the intent of

legislation, hence deserves to be set aside.

a The appellant is' working as a Director of the company namely I<iran Global Chem

Limited and Sumangal Glass Private Limited and the consideration shown in Fc)IIn 26 AS

was only on the account of salary) on which the company has deducted TDS while

brediting the salary of the appellant> which is reflected in Form 26 AS. In support of his

claim that he was on the pay roll of the company and was appointed as Director and

working as employee, the appellant submitted coPY of appointment letter and salarY sllPS

of three months.

0

0 The appellant was appointed as Director R)r which he received salary / remuneration for

providing service to the company. As per Section 65B(44)(b) Pf the Finance Act,

19942“service” means any activity caITied out by a person for another for consideratIon>

and includes a declared service, but shall not include a provision of service bY an

employee to the employer in the course of or in relation to his employment. Therefore, no

service tax was payable during the relevant period on amount of salarY paid to Duector

who are full time employee of the company2 hence> the appellant in no way was liable to

pay Sell/ice Tax.

a

, Th show Cause Notice issued for the FY 2014-15 has shown the total' gross receipt as

Rs. 20 489590/_> whereaJ the salary income received by the appellant in the FY 2014-15

was only Rs. 143803900/-, the department has taken wrong amount of Rs. 20>48>590/- and

demand of Service Tax on the said amount confirmed is not col?ect.

C) The appellant ful{her submitted that in light of the Nodncation No. 30/2012-ST' dated

20.06.2012> as amended vide Notin<..ation No. 45/2012-ST dated 07.08.2012, the Service

Tax on the amount received by the Director from the companY for the services provided

to the company, is payable by the recipient of the service i.e. companY on Reverse

(.-barge Mechanism. Therefor% in the present case, the service recipient i.e. I<iran Global

Chem Limited and Sumangal Glass Private Limited were responsible for paYing the

S-ervice Tax> on amount received by the appellant, if applicablep on RCM basls'

5



F.No.GAPP L/COM/STP/2224/2022-Appea I

a The depaNment has raised the demand simply on the basis df third party data without

making any inquky in the matter which is not sustainable and deserves to be dropped.

These facts proves thQ bonande on the part of the appellant, and therefore, the provision

of extended period are not invokable in the case. These facts proves that the appellant has

not suppressed any fact from the department and did not have any ill intent to evade

payment of service tax. Hen(.'ep the demand of service tax beyond nonnal period cannot

not be raised hence deserves to be dropped.

a There was no ill intent on the part of appellant and no fact was suppressed from the

department) the appellant was not liable for penalty under Section 70(1), Section 77 and

Section 78(1) of the Finance Act, 1994, but the adjudicating authority has imposed the

penalty under this Section without appreciating the facts which are clearly available on

records. Hence the appellant requests for quashing the penalty under Section70(1),

Section 77 and Section 78(1) of the Act.

, On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposihg penalties be quashed

and set aside.

a

4. Personal hearing in the case was held on 17.01.2023 through virtual mode. Shri

(_'handresh Nagora, Authorized person, appeared on behalf of the appellant for personal hearing.

He reiterated submission made in appeal memorandum. He also stated that the amount was

received by the appellant as salary for being Director of finn.

5. 1 -have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confinning

the demand of Service Tax against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or othelwise. The demand pertains to the period FY

2014-15 & 2015-16.

a

6. 1 find that in the SCN in question, the demand has been raised for the period FY 2014-15

based on the Income Tax Returns filed by the appellant. Except for the value of “Sales of

Services under Sales / Gross Receipts from Services” provided by the Income Tax Department,

no other cogent reason or justification is forThcoming from the SCN for raising the demand

against the appellant. It is also dot specified as to under which category of service the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot forrn the basis for an'iving at the conclusion that they were liable

to pay service tax, which was not paid by them. In this regard, I find that CBIC had, vide
Instruction dated 26.10.2021, directed that:

6
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“ it was further ;eiterated that demand notices may not be issued indiscriwtinateIY based

on the dyfereyIce .between the RR-TDS taxable value and the taxable value in Service Tax

Rettrrrls.

3. it is once again reiterated that Ms&ucaons of the Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns onIY qfter proper

ver@cation of facts$ may be followed dUigent ly. Pr.. Chief (:omw&ssi07ley /Chief

Cowtwassjoyter (s) wray devise a suitable wtecharasm to monitor and prevent issue of

irt&scrk}t{ytate show cause notices. Needless to wreyttiorl that in aU such cases where the

notIces have already been issued1 adjudicating authorities are expected to pass a

judicious order after proper appreciation of facts and submission. of the nott c:ee.

6.1 ''' in the present case? I find that letters were issued to the appellant seeking details and

docunlents3 which were allegedly not submitted by them. However, without any farTher inquiry

or investigation? the s(..-'N has been issued only on the basis of details received from the Income

Tax depal1,ment2 without even speci 6'ing the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a proper ©'oufld fOI

raising of demand of selvice tax.

a

7. 1 find that the adjudicating authority while confirming The demand held / discussed as

under:

“20 The assessee has cortterMed that the kICome received from M/s. Khan Global

Chem LjyyMed {s sda,ray income which is exempted from payment of service tax as it do

not fans under the defraton of services as enumerated in section 65B(44) of the Finance

Act> !994 and not the irtcome for r-endering professional service. IDnci it necessarY to

reproduce the excerpt of Section 66B oJ th& FiRenee Act, 1994 which is the charging

section of Service Tax:

a

Father "services" is defIned under Section 65B(44) of the Finqmce Act, 1994 which is

reproduced as below .

On perusal of the Section 66B and the defwaaon of services contained in Section

65B(44)> 1 fInd that any service other than those services spec Bed in the negative list,

provided or agreed to be provided in the taxable territorY bY one peYSon to another is
chargeable for £ervice tax under Section 66B Qf the Finance Act' IMd that as per sub-

section 44(b) ojSecaon 65 B of Finance Act, 1994, a provision of service bY an emploYee

to the employer in the course of or in relation to his employment does not comes avIdel

the de$ration of service: k is therefore necessary to look in to the spec Wc condition to

asce}fain an employee-employer relationship. EmploYee-Emp toVeY Yetation is estabUsheci

7



F.N,. GAPPL/COM/STP/2224/2022-Appeal

f,.m th, f.,t that under M,hick Sectio„ of the jy*C'"te Tax Act, 1961, the TDS is being
dedbK,ted by the Company on payntems made to their EmploYees. The TDS on income

under the Head of :’salaries" is deducted under Section 192 of the Income Tcm Act, 1961 '

If the TDS on payments made to their Employees bY a CompanY bcn been deducted t£7LdeY

Section 192 of the income Tax Act, 196}, than only the said payment made by the

Coynparlv to their Employees are not chargeable to Service Tax as the same establishes

“ Employer-Employees RelaHoylsMp'* and thus no Service Tax is applicable uneie7

Finance Act !994, Howeve1,1 in the present case the TDS has been deducted %£ytcier

section }94y of the income Tai Act, 1961 undey the head ”Professional Income" than the

said paynteya made by M/ s. Khan (,{obd Chem Limited can not be termed as ”Salary"

and hence cha.rgeabte to Service Tax.

F

2}. Fur theFt on perusal of the Form 26AS for the F.Y. 2014- IS, 1 8nd that the

assessee has received income by rendering professional service to Ws' KWan Global

Chem Limited to the tune of Rs. 3,75,000 /_. However, the assessee has not .submitted a7zy

explanation for the dVferenic!! income of Rs. 16,73l590/- out of the total income of Rs'

20,48,590 /-. a

22. Further1 on perusal of the list of services in negative list as enumerated in Section

66D and Mega exemption not$cation No. 25/2012-ST dated 20.06.2012> ! $nd the

services provided by the assessee is neither mentioned in the above negative list nc)Y

exempted Tide nod$cation No. 25/20 1 2-ST dated 20.06.2012, as amended.

23. 1 fInd that the assessee has failed to discharge their service tax habihtY on the

income received by providing professional service and 1 8nd that they are liable to paY

service tax on the above irlcome as discussed in the SC:N.”

8. 1 find that the maid contentioris of the appellant are that they are working as Director of

the Company namely M/s. Kiran Global Chem Limited and M/s. Sumangal Glass Private

Limited and the income shown in ITR was towards salary received from their firms' it was

contended that the salary received from the company does not fall under the definition of the

“taxable service”. Fullher, even if the income is considered towards professional fees, they have

providbd. services to company on which the Service Tax was payable by the companY, under

Reverse Charge Basis as per Notification No. 30/2012-ST dated 20.06.2012.

C)

9. It is observed that the definition of 'service’ under Section 65B(44) of the Finance Acts

1994 specifically excludes a provision of service by an emploYee to the emploYer in the course

of or in relation to employment. FurTher, for ease of reference, 1 reproduce the relevant provision

for reverse charge mechanism contained under Notification No. 30/2012-ST dated 20.06.20129

as amended, which reads as under:

8
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F.No. (;APPL/COM/STP/2224/2022-Appeal

Noapcaaon No. 30/2012-Service Tax dated 20.6.2012, as amended viete No©ulaaon No'
45/2012-ST dated 07.08.2012

Table

Description of a service Percentage of service tax
payable by the person
providing service

Percentage of service tax
payable by any person
liable for paying service
Tar other than the
service provider

/ 00%
in respect of services
provided or agreed to be
provided by a director of a
company or a body
corporate to the said
company or the body
corporate

9.1 it is observed that the appellant have during F. Y. 2014-15, mceived an amount of

Rs.3l009000/_ from M/s. Sumangal Glass Private .Limited and TDS on this income was deducted

tfnder Section 192 of the Income Tax Acts 1961. Fulther, an amount of Rs'3’75’000/- was

received from M/. I(iran Global Chem Ltd. TDS on this amount was deducted under Sectlon

194J of the Income Tax Atl2 1961. Futher, the appellant had, during F.Y.2015-'162 received an

amount of Rs.189759000/_ from M/s. I(iran Global Chem Limited, TDS on this amount was

deducted under Section 194J of the Income Tax ALL 1961. In view of the specific exclusion

under Section 65B(44) of the F. A.,1994, the appellant is not liable to paY servlce tax on amount

of Rs.3 00)000/_ received from M/s. Sumangal Glass Private LimiQd, which is in the nature of

salary9 on which TDS was deducted under Section 192 of the Income Tax Act, 1961 '

a

9.2 FuITher, in view of the legal provision under the Notification No' 30/2012-ST dated

20.06.2012, as amended, and from verification of the Appointment Letter dated 17'O1'2013

issued by M/s. Kiran Global Chem Limited, I find that the appellant is also not llable to paY

service tax on income of Rs.3,75,000/- redei\,ed from M/s. Khan Global Chem Limited in the FY

2014_15 and Rs. 18375,000/- received in the FY 2015-16, as reflected in Fonn 26AS for the

relevant Fy md on which the TDS under Section 194J has been deducted, as the service tax on

the said amounts is payable by the service recipient i'e' Khan Global Chem Limited’ on RCM

basis

O

10. 1 dso find that the appellant have contended that the department has taken wrong amount

of Rs.20,48,590)- instead of Rs.14,80,900/- with respect of FY 2014-15' in this regard’ I find

that as per computation of Income and Income tax RonIn (ITR-4) filed bY the appellant and

submitted with appea1 memorandum, the total income is shown as Rs'16,80,900/- (Rs' 3’OO’OOC)/-

f1.ok Salal.y and Rs.13l80>900/_ from Business or Profession). I also find that as per Fonn 26AS

& Statement of Bank Account submitted bi the appellant, theY have received Rs-3’00’000/- hom

M/s. Sumanga1 Glass Private Limited as salary; received Rs.7,662500/- from M/s' Khan Global

Chem Limited (as Salary and as Professional Fees). Thus, 1 and that the appellant have received

lcome of Rs.102662500/_ from M/s. Sumangal Glass Private Limited and M/s. Khan Global

Limited and for the said amount the appellant is not liable for paYment of Selvice Tax

9



F.N.. (, APPL/COM/STP/2224/2022-Appea1

t) e i n g S aL 1 aFr Irr a 11 d E) i 1+ e C t () r 1s e r1ILmerU ion ) as diScussed anFee FOr romannaomotHL

Rs.6 14,400/_, th, ,pp,11,„t h„, ,„,b„,itt,d th,t th, said amount received aom other s“:vlces

rendered to various od„r e,tity. The appglla.t also ,o„ended that the said income is below the

threshold limit of Rs.10)00)00/- and thIS exempted from Su'’'ice Tax- Ftuther’ there is no

evid,„„ in th, S(..-'N o„ in th, i,.pug„ed ,rd,„ as to how the remaining amount is liable to be

service tax.

11. 1 a1,o n„d that gross income of the appellant for the FY 2013-14 was Rs' 18’00’000/- and

th, ,'m, i, f„.m th, S,1„y „ h,Id in OIA No. 119(SM)/ST/JPR/2021 dated 05-03'2021 passed

by the Commissioner (Appeals), CGST) Jaipur. Therefore, the appellant is also eligible for the
b,„,fit of exemption up to Rs. 10900,000/- as per Nod6cation No' 33/2012-ST dated 20'06'2012

in the FY 2014-15 and the appellant is not liable for paYment of Service Tax on the remamlng

amount of Rs. 6 149400/_ dso even if that iS considered as taxable income. Hoyeverp I do not

fi„d a.Hhi„g „d1,bl, .„ „'.o,d to co.sid,„ .the said income received as consideration for

provision of taxable service.

12 in view of the above discussion, I set aside the impugned order being not sustainable on

facts as well as on merits and allow the appeal filed by the appellant.

a

13. aMd q,a ntTqddRq{3rm©r fnHT©El%a<t%&f#=nqTtnt. I

The appeal filed by the appellant stands disposed of in above terms'

Cornmiss

Attested

uyar)(R. C.

Superintendent(Appeals)
CGST, Ahmedabad

Date : ’30'O\„20;b3

Q

BY RPAD / SPEED POST

M/s. Saurabh Shrimohan Khandelwal,

G/1019 Orange Avenue, Maple County,

Behind Ornate Park, Sindhu Bhavan Road,

Thaltej , Ahmedabad – 380059

To

Appellant

The Assistant Commissioner,

CGST, Division-VI,
Ahmedabad North

Respondent
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+ F.No. GAPP L/COM/STP/2224/2022-Appea I

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

/ . (for uploading the OIA)

vf Guard File

6) PA file

e
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