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1. Appellant
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order to the appropriate authority In the following way :

TE ST
Revision application to Government of India :
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O A revilon applatlon lles to the Under Secreary, tg the Gowt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Eulldlng‘
Phlament Sreet, New Delni - 110 001 under Section 39EE of the CEA 1944 In respec of
following case, governed by first proviso to sub-section (1) of Section-35 bid :
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In case of any loss of goods where the loss occur In transit from a factory to @

grkhouse or to another factory or from one warehouse to another during the course of
essing of the goods In a warehouse or in storage whether in a factory or in a warehouse.
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(A)  In case of rebate of duty of excise on goods exported to any country or teritory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or teritory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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(¢)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order s passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by @ copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/ where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@  SwfiRer TR 2 (1) % ¥ T SR B S A o, e B A A g,
N T g W dae o e ([fee) @ wRe e dee,
RS 3 2" FIE, SEHIC 4o , 3R ARERANR, EHaTaTg ~se0004

(@) To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal

(CESTAT) at 2% floor,Bahumall Bhawan,Asarwe, Girdhar Nagar, Ahmedabad : 380004
In case of appeals other than as mentioned in para-2(]) (2) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule-6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.LO. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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Aftention in invited o the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Prucedure)
Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the ‘Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1! res. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
ESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excisé and Service Tax, “Duty demanded” shall include:
0] ‘amount determined under Section 11 D;
(i)  amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
Yent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
ity, where penalty alone is in dispute.



.No. GAPPL/COM/STP/1788/2022-Appeal
ORDER-IN-APPEAL

The present appeal has been filed by M/s. Deepak Terachand Kothari, HUF,
B/16, Shivam-2 Bungalow, Gala Gymkhana Road, Nr. Shamam County, Bopal,
Ahmedabad-380058 (hereinafter referred to as "the appellant’) against Order-in-
Original  No. GST-06/D-VI/OBA/09/Deepal/AM/2021-22  dated 28042022
(hereinafter referred to as the impugned order’) passed by the Assistant
Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as
“the adjudicating authority").

2. Biiefly stated, the facts of the case are that the appellant is holding PAN No.
AAIMDOISBE. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had eamed an
income of Rs.83,23,914/- during the FY 2014-15, which was reflected under the heads
"Sales / Gross Receipts from Services (Value from TR} or “Total amount paid /
credited under Section 194C, 1941, 194H, 194) (Value from Form 26AS)" of the Income
Tax Act, 1961 It appeared that the appellant had earned substantial income by way of
providing taxable services but has neither obtained Service Tex registration nor paid
the applicable service tax thereon. The appellant was called upon to submit copies of
Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said
period. However, the appellant had not responded to the letters issued by the
department.

21 A Show Cause Noticé (SCN) bearing No. CGST-06/04-572/08A/Deepak/2020-
21 dated 28.09.2020 was issued to the appellant demanding Service Tax amounting to
Rs. 10,28,835/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section
73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section
75 of the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax
Rules, 1994; and imposition of penalties under Section 76, Section 77(1) & Section 78
of the Finance Act, 1994.

22 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 10,28835/- was confirmed alongwith interest. Penalty of Rs.
10,28,835/- under Section 78 was imposed. Penalty of Rs 40,000/ under Section 70(1)
and perialty of Rs:10,000/- under Section 77 of the Finance Act 19% was also
imposed. )

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the grounds elaborated below:-
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Chartered Accountant, appeared on behalf of the appellant. He
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The services rendered are proposed to be considered as ‘taxable service' under
Section 65 of the F.A, 1994. The demand pertains to F. 2014-15 and since
Section 65 ceases to apply w.ef. 01.07.2012, the demand is liable to be set-
aside.

The required documents were submitted by the appellant on 04.09.2020 ie.
prior to issuance of SCN, which were not considered and the entire
proceedings were initiated based on the information in Form-26AS.

The appellant is a sub-contractor of the main contractor and undertakes
Construction of Canal and Iigation Works service through petty contractors
and small construction contractors. These petty contractors charged and
recovered the consideration from the appellant on the basis of activities
assigned, which was inclusive of the material and labour. Since the cost
incurred by the appellant for sub-contracted activities issignificantly
attributable to labour charges and minimal amount s attributed to
goods/materials and, therefore, the accountant has accounted all these
expenses as ‘Labour charges as per the General Accounting Principles.
Therefore, the principle nature of Works Contract Service cannot be altered to
Labour services.

Even for the services provided by the Labour Contractor, the liability shall be on
the recipient of service in terms of Notification No30/2012-ST dated
20.06.2012. Further, in identical issue, the AC, CGST, Div-VIl, Ahmedabad
South had dropped the demand vide Order-in-Original No. WS07/O&A/OI0-
123/AC-RAG/2021-22 dated 03.03.2022.

All the information relied by the adjudicating authority is already on the public
domain and since the appelant has provided allthe required information and
documents during and process, cannot
be invoked.

As issue pertains to interpretation of law, extended period cannot be invoked.
No penalty imposable when the demand itself is liable to be dropped. Also no
question of interest arises.

Maximum penalty imposed /s 70 is Rs.20,000/-, whereas the adjudicating
authority has imposed a penalty of Rs40,000/- is grossly erred.

As the appellant was not liable to obtain service tax registration hence the
penatty of Rs.10,000/- imposed u/s 77 does not arise.

Personal hearing in the matter was held on 18.01.2023. Shri Vikas Agarwal,
rated the

H
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made in the appeal He further stated that the demand is
time barred even by invoking extended period of limitation. He submitted the
synopsis of the case and the time line justifying why the extended period cannot be
invoked.

5. Ihave carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made in the appeal memorandum as well
as the submissions made at the time of personal hearing. The issues to be decided in
the present appeal are as to whether;

() The receipt of income of Rs:83,23,914/- during F.Y. 2014-15 reflected in the
ITR filed by the appellant is taxable and whether the service tax demand of
Rs.10,28,835/- confirmed in the impugned order passed by the adjudicating
authority, in the facts and circumstances of the case, is legal and proper or
otherwise?

The demand pertains to the period F.Y. 2014-15.

6. It is observed that the appellant was not registered with the department.
Further, the entire demand has been raised based on ITR data provided by Income
Tax department. The adjudicating authority had, on examining the documents
submitted by the appellant, observed that M/s. Sardar Sarovar Narmada Nigam Ltd.
had issued a Work Order to M/s. MV.Omni Projects (India) Ltd for the work of
constructing 19 minors of Block No.42 of Jhinjhuwada Branch Canal, and O&M for 5
vears. The appellant also submitted copy of Work Order dated 12.04.2014 issued to
them by M/s. M.V.Omni Projects (india) Ltd. The adjudicating authority had observed
that the appellant had received an income of Rs.83,23,914/- from contract and
incurred expenses of Rs.78,16,666/- towards payment of labour charges during the
FY.2014-15. He has held that as no expense was incurred towards purchase of
material in the form-of goods required for execution of works contact, the services
rendered by the appellant caniot be classified under "Works Contract’ service. He,
therefore, denied the benefit of exemption claimed under Entry No. 12 (d) and 29(h)
of the Notification No.25/2012-ST dated 20062012, on the findings that the
appellant has neither provided ‘Construction Services' related to Canal or 'Works
Contract service' but provided labour services to the main contractor. It was also held
that the services rendered were of Labour Contractor, hence, ot covered under
‘Construction service' as claimed by the appellant.
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7. The core issue to be decided is whether the appellant was providing "Works
Contract’ services to the main contractors M/s. MV.Omni Projects India Ltd; o
otherwise? It is observed that M/s. Sardar Sarovar Narmada Nigam Lid. has issued a
Work Order to M/s. MV.Omni Projects (India) Ltd for the work of constructing 19
minors of Block No42 of Jhinjiuwada Branch Canal and O&M for 5 years. The
appellant have claimed that this work was subsequently sub-contracted to them by
M/s. M.V.Omni Projects India Ltd, wherein they have provided construction service of
canal for irrigation work as sub-contractor to M/s. M.V.Omni Projects India Ltd and
earned income to the tune of Rs83,23,914/-. They have claimed that services was
directly rendered to M/s. Sardar Sarovar Narmada Nigam Ltd and was not any
ancillary activity, hence, classification cannot be different merely on the premise that
the accountant has recorded sub-contracting expenses incurred by the appellant as
Labour charges.

7.1 The appellant have provided a copy of Work Order dated 12.04.2014 issued by
M/s. MV.Omni Projects India Ltd, before the adjudicating authority. As per the said
Contract, the appellant was awarded the Work Order for plumbing work for providing
labours for the project of M/s. Sardar Sarovar Narmada Nigam'Ltd, on labour basis.
The adjudicating authority has held that the contract was for providing labour which
he co-related with the Profit & Loss Account of the appellant showing an income of
Rs.83,23914/- as contract income, out of which they have charged an amount of
Rs.78,16,666/- towards labour charges.

7.2 However, on going through the above contract as well as the Annexure-1 of
the Contract, which gives description of work entrusted to the appellant, 1 find that
the work entrusted to the appellant was ‘Clearing Julifora (Profails) Jungle including
Up Rooting & Removing of Julifora Stumps along Pipeline’, ‘Barricading to Pipeline
Trench from side to ensure safety and cautioning to the Public & Traffic including
required caution Board and Taps etc as per the site’ and ‘Barricading and diversion of
traffic with 1000 MM Thick UCR Masonary Wall 5 Mitrs long and 1.3 Mirs Height over
lean concrete 3 inch thick including pointing and white wash outside all indicated".
Thus, it is observed that the nature of service provided by the appellant is "Works
Contract Service', which was sub-contracted by M/s. M.V.Omni Projects India Ltd to
them. In terms of clause (54) of Section 658 of the Finance Act, 1994 (Inserted vide
Finance Act, 2012, w.ef. 01.07.2012), “works contract' means a coniract wherein
transfer of property in goods involved in the execution of such contract is leviable to
tax as sale of goods and such contract is for the purpose of carrying out construction,
erection, commissioning, installation, completion, fitting out, repair, maintenance,
renovation, alteration of any moveable or immovable property or for carrying out any
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other similar activity or a part thereof in relation to such property. I find that the
appellant have provided the construction service under Works Contract Agreement.
Further, clause (13) of the contract also specify that service tax is not applicable for
this project as the contract work service is covered under Mega Notification No.
25/2012-ST.  The appeliant have claimed that the amount attributed to
goods/materials was minimal compared to the labour charges, hence, all these
expenses were shown as Labour charges as per the General Accounting Principles,
which was ot examined with the nature of the contract entered. I, therefore, do not
agree with the findings of the adjudicating authority that the service rendered was not
“Works Contract’ service because carrying out construction in respect of moveable
and immovable property is also covered under Works Contract senvice. It is
undisputed that these services were provided in respect of construction of canal
under Sardar Sarovar project.

8. The adjudicating authority also denied the benefit of exemption Notification
No.25/2012-ST dated 20.06.2012, on the findings that the appellant has neither
provided ‘Construction Services' related to Canal or ‘Works Contract service' but
provided labour services to the main contractor. The appellant, however, claim that
they have performed construction work pertaining to construction of Canal of Sardar
Sarovar Narmada Nigam Ltd which was entrusted to M/s. M.V.Omni. They, therefore,
are claiming exemption under Entry No. 12(d) and under Entry No. 29(h) of the said
notification.

81 The relevant Entry No. 12(d) and under Entry No. 29(h) of Notification
N0.25/2012-ST dated 20.6.2012, as amended, are reproduced below:-
Notification No. 25/2012-ST 0.6.2012
12, Services provided to the Government, a local authority or a governmental
authority by way of construction, erection, commissioning,  installation,
completion, fitting out, répair, maintenance, renovation, or alteration of -

() canal, dam o other imigation works:

£ntry No.28(h) states that:

20, Services by the following persons in respective capacities -

2 providing servi works contract to tract
providing works contract services which are exempt;

e o

ST
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In light of above legal provisions under Mega Exemption Notification, I find that
the works contract service rendered by M/s. MV.Omni to M/s. Sardar Sarovar
Narmada Nigam Ltd is exempted vide Entry No.12(d), as the same was rendered to a
Company which is wholly owned organization of the Gujarat Government. Therefore,
the services rendered by the appellant in capacity of a sub-contractor to another
contractor (M/s. M.V.Omni’) shall also be exempted as the works contract service
provided by M/s. M.V.Omni are exempted as it was provided to a govemmental
authority, as defined under clause (s of the notification.

10.  In view of the above discussion and findings, I ind that the demand confirmed
against the appellant vide impugned order is not legally sustainable as the services
provided by the appellant are squarely covered under the Exemption Notification
No.25/2012-ST.

11 1 therefore, set-aside the impugned order confirming the demand and
recovery of Rs.10,28,835/- alongwith interest. When the demand is not sustainable,
the penalty imposed under Section 78 and under Section 70 of the Finance Act, 1994
are also not sustainable, hence, the same are also set-aside.
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The appeal filed by the appellant stands disposed off in above t

T (
. Date: 12023
Attested \4puf,
o SR

(Rektha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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By RPAD/SPEED POST

To,

M/s. Deepak Tarachand Kothari - Appellant
HUF, B/16, Shivam-2 Bungalow

Gala Gymkhana Road, Nr. Sharam County, Bopal
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Ahmedabad-380058

The Assistant Commissioner, - Respondent
CGST & Central Excise, Division-VI

Ahmedabad North

Ahmedabad

Copy.

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
(For uploading the OIA)
4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA
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