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aFl?TtlRa tFT ;TFT IN VaT Name & Address

1. Appellant

MI/s Gandhi Buildmate pvt. Ltd..
A, Ghanshyam Industrial Estate.
C)pp. Uma Industrial Estate.
Sanand, Ahmedabad-3821 10

2. Respondent
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(B) vrw =b vw fM VTS vr g& +fhHae nu qt vr qm 8RMihr IWT,My@Ed,a qT,T qq
VKrm SNH =Eft& d wig gaY VHatBVT6V MtB VTS qT gM +piqfh,iiI -

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goodi

which are exported to any country or territory outside India.

(a) vfl SWaT !’ms fb? fin mm =iww (Mm len ©t) fRa fbqrTTr VFa dI

(B) In case of goods exported outside
payment of duty.

India export to Nepal or Bhutan, without

dfhivnra=&vRrqq qaa tBTTaTq IBf,Rai qp 8M nq qB q{}3jv {$ 3iT& ,aga
Emi vi PPm th Wfhr aTS'm. aMIn $ Rm qTfta fr uw qq IIT vrq q fIm afiRq-1 (+2) 1998

qM l09 aRr fqg® fB'q Tq dI

(C) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1 ) EMM WiTH !!@ (anita) fhmq6ft. 2001 =B fhni 9 + dMa f&fqft© yq9 Mr w–8 + d
gfhft+,+fq6 aTiW tjgfh mew +fi6ftqT©8dhxrs $ HM jg–31T{?Tqd3n8eT arT& ctR

d–qt gfhff $ wi sfM aT&W mm wta dTfNl wa viV ©rar g: ©r ]RaqR{ th ainf,i gnr
35–§+f+dfl6=ft8Tmq tb nw th VM dtm–6vmn tA 9fB :a $$ ;rTfNl

a
The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ftfBIrq arT&qq 8 vial nd dmg v©q WF ara wa vr nie vw d a wi& 200/– $1n TT,rm
t& aTV aN mg dmg @qBnar©+@m6tatlooo/– t& =M 'yTHm tBI aRI

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One. Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

MPg son ##Nl VKrqq BW vi =hrT=r? wftdh nTqTfhrWT =b vfR anita:–

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

a
(1 ) adhi vwrqq Eun af8fhFI, 1944 dt vm 35–dt/35 s 8 data:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(T) stmfiifh6 qfh§q 2 (1) o + mTV asaTV th awrar tO anita, wild th wta q dbir !!@
8qh SMrqqq@FvF&Ttw wtt?ihjHWTfeWWT BB_a=)t$tqfhadHi=ftfB@

a8Tqrqrq q 2“ qTHT, REnTal Um , aMRT ,FTttRqFT?,aFrqT©Tq –380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2-d floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appejlate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule '6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by .a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand

/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) qfi§aaTiW q6{ IF aTtVit VI WT&W 8taT}aty#R-qa3jqw tBfdq=$ta@rTTen
w{'m +r 8 fh=iT amr gTftq B1 ew th ai gq Ht fb-faRgT qa ©wf O gEj+ ti f,tv
qqTftqfR witefhtRmthnvT tivo witavrtMlwt©H qt TO aT&et fiNa arar gl

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is- filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs. 100/- for each.

(4) Hmm qj@ afEifhFr 1970 gwr vkftfBt6 ta ajliRr–1 th dwfe fqEifqe fhq alwH sm
aTtqq tIT IF anew qqTfjqfB fbtIm 9TfIRNTft ti-aft?T + + 9MF'tBt VO gfB qq %.6.50 q8
vr um@qq@nfl@ mn MagTfjql

a One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) vqdv+dMaTrqd aRiwr @+ Tra mqqdd{,tWHar©MRRFTr aFar { \a
dtm W. tFdki WrTW qm 1:d d=IT@ wild=i qT=nfb=nwT (©T=M) Mn, 1982 #

I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) Htm gaP, Hq BNrqq qM qd ©qr@ aMg Nrqr©©wr CRee), 8 Th aM 8
"na + Td'i vFl (Demand) Vi is (Penahy) nr 10% if HmvTvr afjqBf}l§Taifh,
qft®aqqf gRT loT@ alg $ 1(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

mTmITqBMeat +aTt b &M, qTTftmTPTT' VM dt qM)uty Del„a,lded) -
(i) (Section)dS rrDba6afqt®aaftT;
(ii) fhaq©a8qBe&fkdt ITfII;

(iii) §qBe#fbefhwtbfhrq 6ba6ahtTfq.

0

+ !Vq§nyT’?tf8uGnft@gq§aqf©qT#twq,enfta'qrfaaqa+#$nqdqrifvqr
RTF-+Mr t .

For an 'appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed bY the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance -Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
( iii) amount payable under Rule 6 of the Cenvat Credit Rules.

qa win &vftwft©mf€mwr bwM q§Yq@ Grqqr qimw @sndIQdddBrfbvqqqIW
+lo%tWW Garq$'f#qa@sfBqTfiadvqwg#10% U,Tamw$tvruM}I

Few of above, an appeal agaUI aLder shall lie before Tribunal on
payment of 1 0% of the duty demandl

£p3;tquty and penalty are in dispu
penalty, where penalty alone is in disl
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ORDER-IN-AppEAL

The pfesent appeal has been filed by M/s. Gandhi Buildmate Pvt. Ltd.) Al Ghanshyam

Industfial Estate> C)PP. Uma Industrial Estate, Sanand, Ahmedabad – 382110(hereinafter referred

to as “the appellant”) against Order-in-Original No.02/JC/D/JS/2021_22 dated 30.04.2021

(hereinaneF FefeHed to as “the impu©led OFdeF”) passed bY the Joint Commissioner (In-situ),

Central GST& Centfal Excise> Division III, Ahmedabad North (hereinaner referred to as „the

adjudicating authority”).

D

2' BI'iefIY stated’ the facts of the case are that the appellant are engaged in the business of

providing services of Work Contract and was holding Service Tax Registration No

AACCD5415DSDOOI. On scrutiny of th9 data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014_ 15> it was noticed that there is difference ofvalue of service

of Rs' tI,62,997/- between the gross value of service provided in the said data and the gross

value of service shown in Service Tax return Oled by the appellant for the Fy 2014_15

AccordingIY, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but not paid the applicable service tax thereon. The appellant was

called upon to submit clarification for difference along with supporting documents) for the said

period' I-lowe\'cr, the appellant had not responded to the letters issued by the department.

a

2'1 SYbsequentIY7 the appellant was issued a Show Cause Notice No. 111/S(.--N/DC/Gandhi

Buildmate/29/2019-20 dated 06.01 .2020 demanding Service Tax amounting to Rs. 5914546/_ for

the period FY 2014-1 5, under provision of Section 73(1) of the Finance Adp 1994. The S(.-N also

proposed recovery of interest under Section 75 of the Finance Acl 1994 and imposition of
penalty under Section 78 of the Finance Act, 1994.

2'2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service I'a\ amounting to Rs. 52149546/_ was confilmed under

provision of Section 73(1) of the Finalrcc Acl, 1994 along with Interest under Section 75 of the

Finance Act, 1 994 for the period from FY 20 1 4_ 15. Further> Penalty of Rs. 59149546/_ was also

imposed on the appellant under Section 78 of th9 Finance Act) 1994 and also imposed late fee of

Rs. 12,600/- under Section 70 of the Finance Act> 1994 read with Rule 7 of the Service Tax

Rules, 1994 on the appellant for late filing of ST-3 returns.

a

3' Being qggfieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act9 1994 on 28.02.2022, Howeverl it. is observed that they have

submitted Form GST DRC-03 dated 27.02.2022 R)1' the amount @ 7.5% of Sewice Tax

confifmed as pfc-deposit in terms of Section 351’' of the Central Excise Act, 1944 and Section 83

inance Act. 1 994 along u'itIl their appeal.of the F

4
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3' 1 The FBIC9 consequent tq. the rollout the integrated CBiC-GST PoNd> vide Circula1. No

1070/3/201 9-CX dated 24.06.2019-directed that from ]'“ July1 2019 onwards1 a new revised

pFOcedute has to be followed bY the taxpayers for making arrears of Centra1 Excise & Service

Tax payments th”"gh p''-t'I “CBIC (I(..-EGATE) E_p,ym,„t”. Th,reader, (.BIC vide

Instruction dated 28.10.20223 issued hom F.No.CBIC_24013'7/14/2022_SeMce Ta\ Section_

C:BEC, also instructed that the payments through DR(.-_03 under C'(.,ST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the Centra1 Excise Act 1944 and

Section 83 of the Finance Act 9 1994.

4' Further, I find that in terms of Section 35F of the Central Excise Act 1944 „the Tribuna1

3r Commissioner (Appeals), as !he case may be, shaH not entertain any appeal (i) under sub_

sec!- ton ( 1) oi Section 35, unless the appellanl has deposited 7.5% ofthe duty, in case \\,here duty

OF duly and penaLty are in dispute" . These provisions have been made applicable to appeals
under Section 85 of the Finance Act, 1994.

Q 5' Fuftbef, I and that.as per the provisions of sub-section (5) of Section 85 of the Finance

Act' !994' ”St':I’iSct fD ihe p"'”iSiQ!“ d this Chapter, i„ h„*i„g th, „pp,„!, „„d m„ki„g .„d,„
1"deF this sectia"’ the CC>’"”d“bY“;' (>/CeYltra! X*cise ('Ippeats) shall exercise th, „m, p„„,*,

":d f'a“~. 'he same procedure '” h' '*'*'i”, '„dr.n.„,, i„ h,„„hg ,h, „pp,d, ,„d making

orders under ihe Cen(ral Excise At.'tl 1944 (i of 1 944) "

6' Thercfol'c, the appeIla"t, “ide ]'tIe,' dat,d 01.11.2022 was requ,sted to make the pre_

deposit in the above appeal) in terms of Board’s Circular No.1070/3/2019_(.-X dated 24.06.2019

and submit the document e}’idencing paYment within 10 daYS of the receipt of the said leHer. It

was also inform.ed to the appellant vide the said letter that failure to submit evidence of pre_

deposit would result in dismissal of the appeal hr non_co'mpliance in terms of Section 35F of the

Central Excise Act, 1944. As no reply received from ale appellant in response to the aforesaid

eUer dated Of'1 1'2022’ vide al’otheF letteF dated 12'12'2022> the appellant was again informed to

“:bmlt the pFOOf of pre-deposit paid in the above appeal withi„ , w„k tim, ,.d ,1.. i„f.,.m,d

that failure to submit evidence of pre-deposit would result in dismissal of the appeal for non_

compliance in terms of S”ti'" 35F 'f tI„ C,„t„ I E*,i„ A,t, 1944. A,wever, ti11 date the

appellant has not submitt'd ''y i”timdio” o" P,'o,f„fd„.pqym,„t of th, said pre_deposit, if any,

made bY them' H'ncc, the appellant have failed to coMply with the requirement of payment of
pre-deposit.

a

I '- The Commissioner (A) shall not entertain aljy apPeal unless the appellant has deposited

7'5'/" of the dutY (wIleFe dutY OF dutY and penalty are in di,p„t,) ,. 7.5% .fp„„lty (wh„, th,

penaltY is in dispute) under Section 35F of the Central Excise Acl 1944. In tenns of Board

dated 28'10'2022, 1 and that the pre-deposit made vide DRC-03 was invalid payment

sufficient time was granted to the appellant to make the revised $ayment in terms of

No' 1 070/3/2019-CX dated 24.06.201 9, they failed to furnish proof of revised payment

of 7'SO/' of the dutY made. E, therefore, dismiss the appeal filed by the appeUant hr
5
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non-compllance of the pTC)visions of Section 35F of the Central Excise Act, 1944 as made
applicable to Fervice Tax vide sub-section (5) of Section 85 of the Finance Act 1994.

'}

8' In view of the above, the appeal filed by the appellant is dismissed hr non_complian(..e of

the provisions of Section 35F of the Central Excise Act) 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

9.
wfBr RTf KraqfftT{wfrqqTPmTTT WOOd#h +RqT uncne 1

The appeal DIed by the appellant stands disposed of ' in abt.);e tellns

Commissioner (Appeals)

Attested

(R. 11 yap)

Superintendent(Appeals)
CGST, Ahmedabad

Date : 01.02.2023

BY RPAD / SPEED POST

To,

M/s. Gandhi 13uiIdmate Pvt. Ltd.9

A, Ghanshyam Industrial Estate)

C)pp. Uma Industrial Estate>

Sanand, Ahmedabad – 382110

Appellant

The Joint Commissioner (In-situ)?

CGST, Division-ITT,

Ahmedabad North

Respondent

©
Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST) Ahmedabad North

3) The Assistant Commissioner, CGS'F, Division III, Ahmedabad Nolth

4) The Assistant Commissioner (HQ System)> CGST> Ahmedabad Noah

(for uploading the OIA)
fiard File

6) PA nIe


