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Arising out of Order-in-Original No. 09/ADC/GB/2022-23 MF: 18'05'2022' issued bY

Joint/Additional Commissionerl CGSTI Ahmedabad-North
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1. Appellant

M/s. Veer Procon Ltd.,
53, Sardar Patel CoIonY,
Near Sardar Patel Bavla,
Naranpura,' Ahmedabad-380014
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(A)
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Lhic,h are exported to any country or territory outside India.

vfl !, chI ,I,Tcm Q,q R-iT ,ind $ gT§V (+ITd 'IT W 'a) Rad M -rw qm dI(a)

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

!TT, T == El HJ JT: q==t;r;F:'RHE:2) :=:[
mtr l09 avrfqq'm fh =R sri

(C) Credit of any duty allowed to be utilized towards paYment of excise dutY on fineI
products under the provisions of this Act or the Rules made there u,nder and FycF:
Brder is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. 0

(1 ) $# f;i:: aTV!:And joN n= n=Hb;uH ${
;=; Jh:Fbii;',hj'M%g;--amr-’HTMl BH8 vr=1 @m gTr Wh+ $ ;i-h 'NT
35–$ $ nqTRc+ =fT 8 ,!,Idld tB Wd 8 UT=i aan!–6 mein ta gPl ’B #B VT® I

The above application shall be made in duplicate in Form No. EA-8 as specifipd
under Rule1 5'of Central Excise (Appeals) Rules1 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
i hatt be ac,(.',ompanied by twc; copies each of the OIC) and Order-In-Appeal. IT
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prbscribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) RnTFT aIT+qq th Vm nd dns IOW TO aTa Wi+ =IT M+ Vq IF a Wi& 200/– WU IW
qR „TF.T dv ,Td A,Fl BFI q,F aTa a aiTqT d th 1000/– ta =On TnT qq arql

The revi§ion application shall be accompanied bY a fee of Rs-200/- where the
amount involved is Rupees One Lac or less and Rs.1l000/- where the amount
involved is more than Rupees One Lac.

a

WTT !!,.F, #M WaRS ?!wE lg MrFf)V amg NMrf#©wr $ Th Ma:–
Appeal to CustomI Excise, & Service Tax Appellate Tribunal.

(1 ) ##i S,qTqq !!@ 3rf9IBW 1944 qR qm 35–a/35–g th dwfa:–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(0) addRMd qfiz& 2 (1) a q claN aSaTV a aaTqT d1 WitH anIta tB Wma q IhT W,
M; B,qTqH RJ,.F- id arT.ht aria,i R{TqTfhhwT wel) IB qRvq Mg ©ftm,
a6qq®R q 2nd HTml ©gqd HOT lefTNeT JMMTFR,WWTT –380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(c,ESTAT) at 2''cffloor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1l000/-1 Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac1 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) qft swanivr qddla-aTidvr WiT&W 8t6Ttat9MF lg dHr=Bf8tq qh @T'W
aid;d #T + Wii ,;inT qT@ ga aw a di Sq 't RF-hur qa nrg 8 m+ d„Hq
qqiR,THr GMa,I NT,n%,WT cti VcE aFt,T Tr MT MFR qi UF aT&qq MiT HreF gI

In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. Al
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) RrT©Ta©. ?!@ 3iferPwt 1970 ggr r+?ttfha tBI asqj-r–1 th data fqt$fta fin: aW ST
anNE qTl]fi anew qqTR€1R PHfwi nfbg,TO $1ift?i q 8 9MH tBI l@ Vfa qq %6.50 q8
©ruIvr@gq@nftw@n6Pn VTfB?Ia
One copy of application or O.I.O. as the case maY be, and the order of th9
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
un-der scheduled-1 item of the court fee Act, 1975 as amended.

(5) sq aN Hd©,rxnd ,A P©wT ov+ gTa Pmi tA aN 'it wm aT=Hf§UfhnaTeT } If!
hH Rjo,, tHi UMm !!@F Vd +=fREt ;MIdI=T Hmfe“w ("Rf fN", 1982 ti
fqfta tl

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) dVR !! oF, adttt BNKq SaF Vi ea=Ft ;FfHh HRMeMWT Wa a ReF _Wta =B

„Na % atM Th CDemand) vd eg (PenalV) vr 10% qd -- -=- :;,fq-*fi17T-tfb,
effi@TRIg WT lo @aS WJI{ } I(Section 35 F of the Central Excise Act, 194+1 Section 83 &
Section 86 of the Finance Act, 1994)0
bORa$TT€W GReaTlbUM,qTftm$PTT'%MdtqNT'(Duv De""-d'd) -

(i) (Section) dg nD & a§aPMRauRT;
(ii) fbaq©a§qae&ftedt ITfIT;
(iii) $TBehf&fhM&fhiq6$a®#rrTfh.

o q§qjqqT’dfBa anita’gv§aqgHgT#tgaHg, wita'®a@+87$NqiqTd nT
RTfirTf i .

For an appeal to be filed before the CESTAT, 10% of the DutY & Penalty
confirmed by the Appellate Commissioner would have to be pre-depositedl
provided that the pre-deposit amount shall not exceed Rs.10 Crores' it ,paY. be
bc)ted that the pre-deposit is a mandatory condition for filing appeal befOFe
LESTAT. (Section 35 c (2A) and 35 F of the Central Excise Act1 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central-Ext./ige and Service Tax1 '.'Duty demanded” shal\ include:
(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
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F.No. GAPPL/COIVI/STP/2220/2022-Appea I

C)RDEli-IN-APPEAIJ

The present appeal has been filed by M/s. Veer Procon Ltd., 53, Sardar Patel Colony,

Near Sardar Patel Ba\'la, Naranpura, Ahmedabad – 380014 (hereinafter referred to as “the

appellant”) against Order-in-Original No. 09/ADC/GB/2022-23 dated 18.05.2022 (hereinafter

referred to as “the impugned order”) passed by the Additional Commissioner, Central GST &

Central Excise, Ahmedabad North (hereinafler referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax

Registration No. AADCV2831JSD001. On scrutiny of the data received from the Central Board

of Direct Taxes (CBDT) for the FY 2015-16 & FY 2016-17, it was noticed that there is

difference of value of service amounting to Rs. 5,52,65,977/- during the FY 2015-16 between the

gross value of service provided in,the said data and the gross value of service shown in Service

Tax return filed bY the appellant. Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but not paid the applicable service tax

thereon. a
2.1 Subsequently, the appellant was issued a Show Cause Notice No. STC'/15_12/O&2021

dated 23.04.2021 demanding Service Tax amounting to Rs. 80,13,567/- for the period FY 2015_

16 & FY 2016-179 under provisions of Section 73 of the Finance Act, 1994. The S(-'N also

propoSed recoverY of interest under Section 75 of the Finance Act, 1994 and imposition of
penalties under Section 77(2) and Section 78 of the Finance At.tp 1994.

2'2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 80913>567/_ was conHnned under

provlso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2015_16. Fudher2 Penalty of Rs

80213)567/- under Section 78 of the Finance Act, 1994 and Penalty of Rs. -103000/_ under

Section 77(2) of the Finance Act, 1994 were also imposed on the appellant.

a

3' Being ag©'ieved with the impugned order3 the appellant preferred the present appeal on

the following grounds:

0 The appellant engaged in providing services by way of construction of road for use by

general public. As the provision of services by way of construction) erection9

commlsslonlng> lnstallation, completion, fitting out, repair, mainjenanc..c9 renovation or

alteration of a foad for use bY general public are exempt under Sr. No. 13(a) of

Notlfication No' 25/2012-ST dated 20-06-20121 the appellant was of bonafide belief that
no service tax is payable on their services.

4



F.No. GAPPL/COM/STP/222C)/2022-Appeal

a The Deputy Commissioner, Preventive Wing of CGST & Central Excise, Ahmedabad

North, had, vide 'letter dated 13.02.2018, inquired about Non-payment/shod payment of

Service tax for the FY 2014-15 to FY 2017-18 (upto June, 2017). The appellant, vide

letter 26.03.2018, submitted all documents as stated therein to the Deputy Commissioner

for the period from FY 2014- 15 to June, 2017 in response to their letter dated 13.02.2018.

In this reply, apart from submitting all documents as stated therein, it was categorically

stated therein that entire work income of FY 2014-15 to FY 2017-18 (upto June, 2017)

has been towards construction of road and that the same is not taxable. The appellant

submitted copies of the letter dated 13.02.2018 and their reply dated 26.03.2018 along

with appeal memorandum.

a A letter dated 07.10.2020 was issued by the range officer to seek explanation regarding

non-payment/shod payment of Service Tax for the financial year 2015-16. The appellant

vide reply dated 15.10.2020 and 16.10.2020, contended that as they were providing

services by way of construction, erection, commissioning, installation, completing, fitting

out or alteration of a road for use by general public and as these services were exempt, no

service tax is payable by them. The appellant had also submitted reconciliation of income

reconciling the difference between assessable value under service tax and 26AS and

submitted details of all their invoices issued during the FY 2015-16 and copy of sample

invoices. The appellant submitted copies of the letter dated 07.10.2020 and their replies

dated 15.10.2020 and 16.10.2020 along with appeal memorandum.

a

0 In sheer disregard of the above replies submitted to the Department informing about the

nature of service being that of construction of road for general public which is fully

exempt from servic9 tax, Dppartment, mechanically issued the present Show Cause

Notice No. STC/15-12/OA/2C)21 dated 23-04-2021. SCN is issued mechanically based on

income tax return and details from Form 26AS without considering the explanations

provided twice by the appellant.

a

0 The appellant submitted that their entire contract receipts during FY 2015-16 is in respect

of services provided by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of road for use by

general public which is exempt under Sr. No. 13 (a) of Notification No. 25/2012-ST dated

20-06-2012. Apart from the service being more specifically exempt under Sr. No. 13(a)

of the said notification, the same is also exempt under Sr. No. 29(h) of Notification No.

25/2012-ST as they have provided services as subcontractor by way of works contract to

another contractor providing works contract services which are exempt. However, since,

Sr. No. 13(a) of Notification No. 25/2012-ST clearly covers such sell'ice to be fully

exempt from levy of whole of service tax, there is no liability for payment of any service

tax on the part of the appellant.kt(t E
CEhr

tH;q
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F.No. GAPPL/COM/STP/2220/2022-Appeal

' Thls appellant had provided following documents in support of their claim that the

services provided by them exempt under Notification No. 25/2012-ST dated 20-06-2012.

(a) CA Certificate dated 20.05.2021 ceaifying that the entire contract receipt

during the FY 2015-16 is in respect of services provided by way of construction9

erectIon, commissioning, installation> completion9 fit.ting OUt) a.r' alteration of a

road for use by general public.

(b) Reply dated 26.03.2018 to the Deputy Comtnissioner, Preventive Wing of

Ahmedabad North, in response to its letter dated 13.02.2018 submittIng all

documents as stated therein for the period from 2014-15 to June9 2017. In that

fepIY, apart from submitting all documents as stated therein, it is categorically

stated that entire work income of FY 2014_15 to FY 2017_18 (upto June9 2017)

has been towards construction of road and the same is not taxable. No seN was

lssued fOF the peFiod FY 2014-15 which implies that, department was satisfied

that the services were exempt under Notification No. 25/2012_ST dated

20'06'2012. It is shocking and surprising that no discussion or finding on fact of

submission of their repIY dated 26.03.2018 has been made in the SC'N or in the

lmpugned order making the impugned order non-speaking.

a

(c) RepIY dated 15'10'2020 to the Superintendent of Ahmedabad Nolth

CommissiOner:Ite in response to letter dated 07.10.2020 from department

Wherein it is categorically stated that entire work income of Fy 2015_16 has been

towards construction of road and the same is not taxable.

(d) Letter dated 16.10.2020 filed with OffiCe of the Superintendent on 19.10.2020

submitting documents and explanations as also contending that the entire work

mcc)me of FY 2015-16 has been towards construction of road and the same is not
taxable.

a

(') Sample Bill for A”g”'t, 2015 f., „,th w.,k .,1,t,d t. F',„„ L,„i„g ,f
Bhilwara Rajsamand I'oaq for Bha\'na Engineering Company. The bi11 has been

lssued against their services hr constluction of four laning of Bhilwara_
Rajsamand Natjona1 Highway_758 .

(f) Sample Bill for period 26.12.2015 to 25.01.2016 of Sadbha\, Engineering Ltd
for Road work on Bhilwal-d Rajsamand Tollway.

(g) Work Order dated 17.04.2015 i„„,d by S,dbI„„ E„gi„„,.i.g r'td f,„ w,.k,
of Construction of Road

6



F.No. GAP PL/COM/STP/2220/2022-Appea I

(h) Reconciliation of figures of contract income as reflected in books of ac(.ount3

26AS and income'tax return.

a
The impugned order disa]lows exemption to them contending that they have not produced

anY evidence to prove that the said amount credited in their account is against services

provided bY way of construction of road for use by general public. This contention of

adJudlcating authoritY is conHary to facts on record and is not true as they have provided

CA Certificate dated 20.05.2021 certifying that the entire contract receipt during the FY
2015-16 is in respect of services provided by them by way of (.,onstructionp erection9

commlsslonlng, instal]ation, completion, fitting out, or alteration of a road for use by

general public and said incOme is exempt from the levy of whole of service tax thereon

and have also provided host of other documents and details as stated above.

a a After the departmental officers had collected required information from them under

lnquirY letter dated 13.02.2018, they had never even disputed that any tax is payable by

them in respect of road construction service which is exempt. Futher, on depallment's

inquiry vide letler dated 07.10.2020 also they had submitted details to show that their

service of construction of road is exempt and no service tax is payable by them. Despite

being two different offices satisfied about non-liability for payment of service tax, a third

office of the Depai-'tment, without taking any cognizance of the details already submitted

to two different authorities and without giving any opporlunity of explanation> issued

SCN dated 23-04-2021 based on assumptions and presumptions contrary to facts on
IL/ v VILle

a Q The SCN issued to them is on the basis of data received from CBDT without ascertaining

the reasons for mismatch in taxable value as per ST-3 and Income Tax RetunV26AS.

They submitted that department cannot raise the demand on the basis of 26 AS figures and

balance sheet figures without examining the real nature of income and without

establishing that the entire amount received by the appellant as reflected in said Form

26 AS is consideration for any taxable services provided and without examining whether

the said income was because of any exemption. It is not legal to presume that the entire

amount was on account of consideration for providing taxable services without such

examination. In this regard, they relied upon the following case laws:

a. Kush Constructions Vs. CGST NACIN, ZTI, Kanpur [2019 (24) GSTL 606

(Tri.All.)]

b. Sharma Fabricators & Erectors Pvt. Ltd. [2017 (5) GSTL 96 (Tri.-All.)

\\

The SCN is issued in defiance of CBBC direction to grant mandatory pre-show cause

notice consultation making it patently illegal and invalid. The SCN on its page No. 2

states that "The said assessee was given opportunity to appear for pre-show cause

7



F.No.GAPP L/COM/STP/2220/2022-Appeal

consultation. The pre-show cause consultation was fixed on 22.04.2021 but the assesse

dld not appear for the same''. The appellant submitted that they were not given any such

oppoHunltY of pre-show cause consultation on 22-04-2021. Without providing pre-show

cause consultation the issuance of SCN is bad in law. In this regal'dp they relied upon the

judgement in case of Amadeus India .Pvt. Ltd. Vs. Pr. Cc)mmr. of CEp ST & CT [2019

(25) GSTL 486 (Del.)]

a Even where service tax iS payab leg the value should be treated as inclusive of selvice tax

as peF Sectlon 67(2) of the Finance Act) 1994, as no service tax is recovered over and

above the amount nom the service receivers by them. In this regard they relied upon the

following case lawg:

i. Godfrey Phillips India I/d. Vs. CCE [2018 (10) GSTL (Tri._Mum.)]

ii' CCE Vs. Advantage Media Consultant [2009 ( 14) STR J49 (SC)].

Ill' Balajl Manpower Services Vs. UOI [2019 (31) GSTL 418 (P&H)]

a
a

bunher, the works contract entered into by them for execution of original works service

tax paYable is forty percent of the total amount charged for the works contract in terms of

provisions of Rule 2 A(ii)(A) of Service Tax (Detellnination of Value) Rules9 2006

However, the adjudicating authority has mechanically confirmed the se1,v,ice tax demand

on total amount making the impugned order bad in law. Though in their cas% no selvice

tax is pqYable as entife value of seTvice is fully exempt as their service is for cons+ruction

of road for use bY general public. They Submitted that even where service tax is payable>

the same should be payable only on 40% of total amount charged and the impugned order

confirming the same on total amount is not legal or proper.

' As seEvice tax itself is not paYable, question of ordering recovery of interest under
Section 75 of the Finance Act. 1994 is not arise.

a

0

They nlrther submitted that imposing penalty of Rs. 10,000/- under Section 77(2)9 and

Rs' 80’13’567/- under Section 78 of the Fina'lce Act, 1994 despit, the„ b,i.g .',
vlolation of anY of the provisions of the Finance Ac.tp 1994 or the rules made thereunder

on the pall of the appellant, is bad in law. When no service tax is payable9 no compliance

under Finance Act, 1 994 or the rules made thereunder are required on the pall of the
appellant.

a

C011firming the demand of service tax bY invoking extended period of limitado. d„pit,

the fact that there is not an iota of evidence of suppression or intent to evade payment of

tax on the paFt of the appella1't is also bad in law. F„,th„, ,,t,.d,d p„i.d of limitati'„,

Qf even five YeaFS is oveF ol= 11.04.2021 as ST-3 „t,„„ i, fil,d o„ 11.04.2016 fo, half

' As this SC:N iS served on 27.04.20211 i.e. aBer 11.04.20219 the
ear ended 31.03.201 (

8



I F.No.GAPPL/COM/STP/2220/2022-Appeal

same is hopelessIY barred even beYond the extended period of limitation. They relied on

the following case laws in supporl of their abo+e contention:

a)

b)

C)

d)

e)

D

g)

h)

CCE, Mumbai-IV Vs. Damnet Chemicals P. Ltd. [2007 (216) ELT 3 (SC)].

CC Vs. Seth Enterprises [1990(49) ELT 619 (Tri.Del.)]

Tamilnadu Housing Board Vs. C'(’-E - 1994 (74) ELT 9 (sc)

Collector Vs. Chemphar' Drugs - 1989 (40) ELT 276 (sc)

Pahwa Chemicals P. Ltd. Vs. (aCE> Delhi [2005 (189) ELT 257 (s.c.)]

Cosmic Dye Chemical Vs. CCE, Bombay [1995(75) ELT 721 (s(.-)]

Hindustan Steel Vs. State of Orissa [1978 (2) ELT (J 159) (s.c.)]

Cement Marketing Co. [1980 (6) ELT 295 (SC)]

' On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed
and set aside.a

4. Personal hearing in the case was held on 24.01.2023. Shri Nilesh V. Suchak, CharIered

Accountant, Shri Nandesh Bard, Chartered Accountant, Shri Nimesh Shah, Chartered

Accountant and Shri Pritam Patel, Director of the appellant, appeared for personal hearing. They

reiterated submission made in appeal memorandum. They submitted a written submission during

hearing. TheY furTher stated that the demand is barred by limitation even after taking into the

consideration extended period of limitation.

4.1 in their additional written submission dated 24.01.2023 produced during the course of

personal hearing, the appellant, inter alia, reiterated the submission made in appeal memorandum

and also submitted following documents:

(a) Work Orders for Dhule-Palasner NH-3

(i) Work Order dated 15.01.2009 issued by NHAI for work awarded to

Sadbhav Engineering Ltd.

(ii) Work Order dated 17.04.2015 issued by Sadbhav Engineering for work
sub-contracted to Veer Procon Limited

Work Orders for Bhilwara-Rajsamand NH 758

Work Order dated 26.11.2012 issued by NHAI for work awarded to(1)

0

(b)

Sadbhav Engineering Ltd.

Work Order dated 24.06.2013 issued by Sadbhav Engineering to Veer(ii)
Procon Lilnitecl

(C) Work Orders for Gomti-Udaipur NH-8

(i) Work Order dated 12.03.2012 issued by NHAI for work awarded to

Sadbhav Engineering Ltd

(ii) Work Order dated 01.05.2013 issued by Sadbhav Engineering for work
sub-contracted to Veer Procon Limited

9



F.No. GAPPL/COM/STP/2220/2022-Appeal

5. 1 have carefulIY gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority9 conntming

the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pellains to the period FY 2015-16.

6- 1 find that in the SCN in question, the demand has been raised for the period FY 2015-16

based on the data of Form 26AS received from the CBDT. Except for the value of “Total amount

paid / credited under Section 194C: ].9419 194_Hs 194_J (as per Form 26AS)”provided by the

Income TRX Department. no other cogent reason or justification is foIThcoming from the SCN for

ralslng the demand against the appellant. It is also not specified as to under which category of

SeFvlce the non-levY of service tax is alleged against the appellant. Merely because the appellant

recelved the amount on which TDS collected by the service recipient, the same cannot R)rm the

basls fop aFfiving at the conclusion that the respondent was liable to pay selvice tax9 which was

not paid by them. In this I'egard9 1 find that CBIC had> vide Instruction dated 26.10.2021 directed

that
a

it n'as further rei tera[ed that durand notices may not be issued jyldiscriwtkwEelv based

on the difference between the HR-TDS !-axable value and the taxable value' in Service Tm.
Returns .

i' it is once again Feiterated. Mca instructions of the Board to issue show cause notices

based on {he difference in ITR_TDS data and service tax returns only after proper

’>eY$cation of facts’ maY be /o!!o\ved dihge©b' Pr. Chief Cowunissioner /Chief

=ommissioner (s) may devise a suitable ntechadsm to monitor and prevent issue of
indiscriminate show cause notices. Needless to meyUion that in all such cases where the

notices have already been issued, adjudicaMg authorities are expected to pass a

jndicious OTdeY a8w' proper apprecia£ion oIffacts and submission ofthe noHcee.”

a

6'1 in the pEesent case, 1 and that earlier inquiry were initiated by the Deputy Commissioner

of Preventive) CGST & Central Excise, Ahmedabad North vide letter dated 13.02.2018 whereby

It was asked for details and documents of the service provided by the appellant during the period

nom FY 2014-15 to FY 2017-18 (UPto Jun-17) and the appellant had provided various

docu111e11b to tIlem vide FepIY dated 26.03.2018. Again, th, j„,isdictio„,1 Ra.ge S„pe,.i„t,.d,.t

vlde letter dated 07.10.2020 sought d't'iI, ,„d d„,„,.,„ts of th, S„,,i'., p,o„id,d by the

appellant for' the period FY 2015- 1 6, which were also provided by the appellant vide their reply

dated 15;10'2020 and 16-10'2020' HoMe\’er,- without any huther inquiry or investigation and

wlthc)ut giving any reference of the 'aid ,o,„,sp,„d,„,.', ,.d do,..„m,.ts / d,tails p„,id,d by th,
appellant or reason for not considering the said con'espondent..e and documents / details the

been issued only on the basis of details received from the lncome Ta\
ut even specifYing the category of service in respect of which service tax is

10
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sought tO be levied and collected. This, in my considered view2 is not a proper ground hr raising

of demand of service .tax, when all are detaIls and documents available with the department.

Therefore, on this very ground> the demand raised vide the impugned SCN is liable to be

dropped.

6.2 A similar view has been taken by the Hon’ble High Court of Madras in the case of

R.Ramdas Vs. Joint Commissioner of CenUal Excise, Puducherry - 2021. (44) GSTL 258 (Mad.).

The relevant parts of the said judgment are reproduced below :

''7. it is a settled proposition of la\Q that a show cause notice, is the foundation on which

the demand is passed and therefore, it should not only be specifIC and must give fuR

details regarding the proposal to demand, but the demand itself must be in conforndty

with the proposals made in the sho\\' cause notice and should not traverse beyond such

proposaLs,a
II. The very purpose of the shox' cause notice issued is to enable the recipient to raise

objectionsl if an}’i to the proposals made and the concerned Authority are required to

address such objections raised. This is the basis of the $tndanteyual Principles ofNatural

Justice. In cases \\'here the consequey!!ial demand traverses beyond the scope of the show

cause notice, it would be deemed that no sho\v cause notice has been giverl1 for that

particular demand for which a proposal has not been made.

1 2. Thus, as rightly pointed out by the Learned Counsel for the petitioner, the impugned

adjudication order cannot be sustained, since it traverses beyond the scope of the sho\\,

cause notice and is also vague and without any details. Accordingly, such an

adjudication order without a proposal and ntade in pursuant of a vagXe show cause

notice cctylytot be su-stcd.ned.’*

a

7. 1 also find that the appellant have also contended that the demand is ban'ed by limitation.

In this regard, I and that the demand pertains to FY 2015-16 and even by invoking the extended

period of limitation, the SCN could have been issued by 08.10.2020 for demanding service tax

for the first half of 2015-16 as the ST-3 Returns for the period from April-2015 to September-

2015 was filed by the appellant on 09.10.2015. 1 also find that the said date was extended upto

31.12.2020 vide Notification dated 30.09.2020 issued by the Central Board of Indirect Taxes &

Customs vide [F. No. 450/61/2020- Cus.IV (Part-I)]. Therefore, the demand in respect of the

period from April, 2015 to September, 2015 is time barred as the notice was issued on

27.04.2021, beyond the prescribed period of five years. 1, therefore, agree with the contentioh of

the appellant to that extent that even if the suppression is invoked, the demand is time barred in

terms of the provisions of Section 73 of the Finance Act, 1994. In my considered view, the

s count is also not sustainable for the period from April, 2015 to September, 2015

barred by linlitation.
d Ea: I

q;

land on th

;%\„-:=
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7.1 1 also and that the Show Cause Notice for demanding service tax could have been issued

on or before 10.04.2021 for the PQriod from October-2015 to N4arch-2016 as the appellant filed

their ST-3 Return on 11.04.2016. l-lowever, the SCN has been issued on 27.04.2021. Therefore,

the demand in respect of the period from October-2015 to March-2016 is also time barred as the

notice was issued on. 27.04.2021, beyond the prescribed period of five years. I, therefore, agree

with the contenEion of the appellant to that extent that even if the suppression is invoked, the

demand is time ban'ed in terms of the provisions of Section 73 of the Finance Act, 1994. In my

considered view, the demand on this count is also not sustainable for the period from October-

2015 to N4arch-2016 as, thQ same is barred by limitation.

8. The adjudicating authority had confirmed the demand of Service Tax in the impugned

order by disallowing exemption of Sr. No. 13(a) of the Notification No. 25/2012_ST dated

20.06.2012 to the appellant, inter alia, holding that the appellant have not pr6du(.'ed any evidence

to prove that the said amount credited in their account is against services provided by way of

construction of road for use by general public. The relevant Para 19 & 20 of the impugned order

are reproduced as under:

19- 1 have carefulIY gone iiTOll.gh The reply to show Cause Notice fIeld by the assessee

wherein they claimed {hat Ike)> are doing road construction works on sub contract basis

for the main contracTors M/s. Bhavna Engineering Company and Ms. SaMhav

Engi-neeYi'ng lid and claimed exelnption from payment of service tax under NotifIcation

No. 25/2012 daTed 20.06.2012. The assessee has also provided copy ofworks order dated

!7'04.2C> IS issued bY M/s. Scldbka\' Engineering Limited wherein it was menttoyled as

woTk OTder for execution oif earthwork* feeding of aggregates and transportation works

for the 4 !orang &IP/MatlaraslUra Border-D}%de Section of NH-3 from Km 1 68.soo to Km

265.ac)o in the state of Maharashh'a under NHDP Phase_iiI. I have gone though the

works order and attached schedule wherein the details of works such as scope of work

period :for CQmpte£ic)n and other conditions along with schedule. On perusal of the show

Clause Notice, I $nd that the demand of service tax is derived on the basis or (,ross

receipts from sen>ices of Form 26AS. i have gone through the Form 26AS for Me period

20 15-16 in the total amount paid/credited#om the account of M7s. Sadbhav Engineering

lindted is Rs.5,49,96,976/-. i-lowe\'er they have not produced any evidence to prove that

f he said amount credItied in their a.ccouni is derhedfrom the1 above referred work order

given to the assessee by M/s. Sadbhciv Engineering Limited. Siwa tarty the assessee also
not pfoduced the coPY of work order to prove that the main Contractor M/s. Sadbhctv

Engineering has been allotted by the appropriate authority for construction of

:onstrucf ion cmd maintenance of road for public. The work orders for construction of

Food /OF Fond transportation .for genel'cli public is normally being allotted by a

Gover'umen! Agency i.e. Nation.at Highway AUthority or Ind ia1 CerItra public Works

Department, State Public Works Depart17ten{ or any other Govt. Agency. However in the

instant case the a.ssessee claimed that M/s. Sadbha\, Engineering have allotted the road

n to the assessee, but they could not produce any agreement/contract/work

f he construction of road /ol' The use of general public is allotted by any
12
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Government agency. In the absence of such documents and evidence, it is not possible to

arrive a concLusion that !he said amount credited on the account ofthe assessee from the

main contractor i.e. M/s. Sadhbhclv Engineering company is in lieu of work carried for

consTruction of any road used for pubic or not. in the absence of such doct,twterttary

evidence, the claim of the assessee that {hese services are dxempted from Service Tax

vi.de Not$canon No. 25/2012 dated 20.06 2021 cannot be accepted. As they are not

eligible /pr exemption from service tcm, service tax on Rs.5,49,96,976/- is required to be

confIrmed and recoveredfrom the assessee.

20. SimiLarly on perusal of Form 26AS for the Financial Year 2015-16 an awtotlrit of

Rs.7,Oi ,DOI /- paid/wedhed to the account of the assessee from the deduct or M/s. Bha\?rta

Engineering (=ompan}' Private Limhe(i. This amount is also taken in the SCIFI for demand

service tax. On perusal of the docmnents’ submitted by the assessee, I $nd that no

docum.ents such as copy of work order , invoices, bank statements, Ledger or copy of work

or allotted to €he said M/s. Bhavna Engineering Company P. Ltd. from any Agency for

the construction of Road for public use. in the absence any such supporting docuntews, it

cannot be ascertained whether the income derived from M/s. Bhavna Engineering

Company Private Limited is in relation to construction or mg&tteytaytce of any public

road or nof . in the absence of such documentary evidence, the cjaim of the assessee that

!hese services are exempted from Service Tcu ade Nott$cation No. 25/2012 dated

20.06.2012 cannot be accepted and therefore the said income df Rs.7,Oi,001/- is also

liabLe to be icc~;ed. ”

a

9. For ease of reference, I reproduce the relevant provision of Sr. No. 13 of Notification No.

25/2012-ST dated 20.06.2012 as amended, which reads as under:

a
:'Nott$cation No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- in exercise of the pon}ers conferred by sub-section (i) of section
93 of the Finance Act, 1994 (32 of }994) (7lereinafer referred to as the said Act)
and in supeysession of notiftcaaon No. 12/2012- Service Tax, dated the 17th
March, 2012, published in the Gazette of India, Extraordinary, Part II, Section 3,
Sub-section (i) viCk number G.S.R. 210 (E), dated the 17 th March, 2012, the
Centrat Government, being salts$ed. that it is necessary in the public interest so to
do. hereby exempTS rh.e foLLowing taxable services from the whole of the service .
tax Ie\'table £hereon under section 66B of the said Act, namely: -

13. Services provided by \yay of construction, erection, commissioning,
installation, completion, $tUng out, repair, maintenance, renovation, or alteration
of,

(a) a road, bridge, £urInel, or terndnal for road transportationfor use by general
public; ”

13



F.No. GAPPL/COM/STP/222C)/2022-Appeal

9.1 in view of the above provision of St. No. 13(a) of the Notification No. 25/2012-ST dated

20.06.2012, it is amply clear that if the appellant provided services by way of construction of a

road for use by general public, the services provided by the appellant is exempted one.

9.2 On verification of the various documents provided by the appellant, viz. the CA

Certificate dated 20.05.2021 certifying that the entire contract receipt during the FY 2015-16 is

in respect of services provided by way of construction, erection, commissioning, installation,

completion, fitting out, or alteration of a road for use by general public; Sample Bill for August,

2015 for earth work related to Four Ldning of Bhilwara Rajsamand National Highway-758 for

Bha\'na Engineering Company; Sample Bill for period 26.12.2015 to 25.01.2016 of Sadbhav

Engineering Ltd. for Road work on Bhilwara Rajsamand Tollway; the Work Orders dated

15.01.2009, 26.1 1.2012 & 12.03.2012 issued by the NI-IAI to Sadbhav Engineering Ltd. and the

Work Orders dated 17.04.2015, 24.06.2013 & 01.05.2013 issued by Sadbhav Engineering Ltd. to

the appellant for sub-contract of work of C'onstruction of Roads; I find that the appellant had

provided services related to Bhilwara Rajsamand National Highway NH 758, Dhule-Palasner

NH-3 and Gomti-Udaipur NH-8, which are roads for general public being a National Highway,

and> therefore9 the said services \Vere exempted as per Sr. No. 13(a) of the Notification No.

25/2012-ST dated 20.06.2012. Under the circumstances, I find that the version of the appellant

that theY were Qngaged in the services by way of construction of roads and that consideration so

received against providing such services were exempted vidc Sr. No. 13(a) of the Notification

No.25/2012-ST dated 20.06.2012, as amended, has to be considered in their favour in absence of

anY contfafY evidences brought on record by the adjudicating authority. I find that it is a well

settled legal position that the phrases and wordings used in the statutes have to be interpreted

strlctIY and cannot be interpreted to suit one’s convenience as it may defeat the

obJective/pufpose of J’egislatuEe' As a principle of equity, no tax can be imposed by inference

or analogY or assumptions or presumptions. In the case of State of Rajasthan Vs Basant

Agrotech (India) Ltd' [2014 (302) ELT 3 (SC)]: the Hon’ble Supreme Court has held that if

the case is not covered within the four corners of the provisions of the taxing statute) no tax

can be imposed bY infefence or bY analogy or by trying to probe into the intention of the

legislature and bY considering what was the substance of the matter and in interpreting a taxing
statute, equItable considerations are entirely out of place.

a

a

IO' On veFification of the Work Order submitted by the appellant, I find that the- appe11ant

have provided Works Contract Service, thus, the Service Tax was required to be paid by them on

700/o .Ot 400/o of the grOSS value as per Rule 2A of Service Tax (Detellnination of Value) Rules>

2006' However, I and that while issuing the impugned order, the Service Tax has been

confirmed on the entire amount of value of service without considering the abatement provided

undeF Rule 2A of Sefvice Tax (Determination of Value) Rules, 2006 for the said selvice

categorY' ThYIS, I and that the impugned order has been issued to the appellant without

pm:latlon of facts available on record and without correct classification and the quantification
Ie, which is not legally tenable.Tax paydE
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