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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)
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ssued by Deputy/Assistant Commissioner, CGST, Division-Vil, Ahmedabad-North

g orfral @1 A @ 9T Name & Address
1. Appellant

Mis Dineshbhal Jaydevbhai Panchal,
Legal heir of Late Jaydevbhai Panchal,
AI18, Satgurukrupa Apartment,

Nr. Ramapir Tekro, Navavadal,
Ahmedabad-380013

2. Respondent
The Deputy Assistant Commissioner, CGST, Division-Vil, Ahmedabad
North, 4" Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052
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‘Any person aggrieved by this Order-In-Appeal may file.an appeal o revision application,

as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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1) A revision application lies to the Under Secretary, to the Gowvt. of India, Revision
‘Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Buiing,
Parliament Street, New Delhi - 110 001 under Section 5EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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A)

In case of rebate of duty of excise on goods exported to any country ‘or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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(B) In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.
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() - Credit of any duty allowed to be utiized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

() st s g () P, oo @ P o @ o ARG S der ge-s @
S % 3 e B s s ARG Aot 2 e B A -t v o e B
-3 SR D W SRR e R T ARG | T W R 5, @ gt i
a5 i PR B U B 0 B W Boe-o T A 50 B Rl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west r;udg\cna\ bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2* floor, Bahumg RAq@rwa,Girdhar Nagar, Ahmedabad : 380004,
in case of appeals other thar i Phpara-2() (a) above.
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule  of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
 refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or O.10. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-l item of the court fee Act, 1975 as amended.
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Anemmn in invited to the rules covering these and other related matter
nded in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confimed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 G (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1984)
Under Central Excise and Service Tax, “Duty demanded"” shall include:
()  amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(ii)  amount g\yable her Rule 6 of the Genvat Gredit Rules,
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In view of above, an
payment of 10% of the duty
penalty, where penalty alone is Iy

b order shall lie before the Tribunal on
duty or duty and penalty are in dispute, or
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‘The present appeal has been filed by Shri Dineshbhei Jaydevbhai Panchal, Legal heir of
Late Jaydevbhai Panchal, A/18, Satgurokrupa Apartment, Nr. Ramapir Tekro, Navavadaj,
Ahmedzbad — 380013 (hereinafier eferred to as “the appellant”) against Order-in-Original No.
CGST/WTOV/RAI69/2022-23 dated 28.04.2022 (hereinafter referred to as “the impugned
order”) passed by the Deputy Commissioner, Central GST, Division VI, Ahmedabad North
(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the Jaydevbhai Panchal was holding PAN
No. ACIPPIST3E. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2014-15, it was notioed that the appellant had camed an income
Of Rs. 11,98.445/- during the FY 2014-15, which was reflected under the heads “Sales / Gross
Receipts from Services (Value from ITR)" or “Total amount peid / credited under Section
194C. 1941, 194H, 194) (Value from Form 26AS)" by the Income Tax department.
Accordingly. it appeared thal the appellant had carned the seid substantal income by way of
providing taxable services but has neither obteined Service Tax registration nor paid the
applicable serviee tax thereon. The sppelant was called upon to submit copies of Balance
Sheel, Profit & Loss accounts, Income Tax Returns, Form 26AS, for the said peiod. However,
the appellant had not responded to the leters issued by the deprtment,

21 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-V/Div-
'VIVA'bad-North/TPD UR/65/20-21 dated 27.09.2020 demanding Service Tax amounting o Rs,
148,128 for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the
Finance Act. 1994. The SCN also proposed recovery of interest under Section 75 of the Finance
Act 1994 recovery of lte fees under Rule 7C of the Service Tax Rules, 1994; and imposition
of penalties under Section 77(1)(a), Section 77(1)(c), Section 77(2) & Section 78 of the Finance
Act, 1994. The SCN also proposed recovery of un-quantified amount of Service Tax for the
petiod FY 2015-16 to FY 2017-18 (up to Jun-17).

22 “the Show Cause Notice was adjudicaed vide the impugned order by the adjudicating
euthorty wherein the demand of Service Tax amounting to Rs. 27,168/- was confirmed under
proviso 10 Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act, 1994 for the period from FY 2014-15 and remaining amount of
demand ws dropped. Further (i) Penaly of Rs. 27,168/~ was also imposed on the appelant
under Section 78 of the Finance Act. 1994; (i) Penaly of Rs. 10,000/ was imposed on the
appellant under Section 77(1)(w) & Section 77(1)(c) of the Finance Act, 1994 for not submitting
uments 0 the department, when calld for; and (i) Penalty o Rs. 10,000/~ ws mposed on

O
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3. Being aggrieved with the impugned order, the appellant preferred the present appeal on
the following grounds;

* Late Jaydevbhai Panchal was engaged in the business of working as a welder and
fabricator. He used to receive multiple work orders from big corporate companies such
as Arvind Limited for which he used to supply both material and labour. He passed
away on 20.08.2021 due 1o beart attack (copy of death certificate attached) and thercby
his son, . Mr. Dinesh Jaydevbhai Panchal is bis authorised representative and
therefore is the appellant in this appeal.

The death of the Jaycievbhai Panchal had already caused severe pain and unrest in the
entire family. The adjudicating authority had initiated the recovery proceedings of
Service Tax liability during a time when the entire family was in a phase of deep grief
and sorrow. Such personal loss was a major reason for the legal heir, i.e. the appellant

for being unable to attend the personal hearings or respond to Departmental notices on a
regular basis.

The impugned Order was passed in relation to a dead person, ic. Jaydevbhai Panchal
and that the appellant, being the legal heir of Jaydevbhai Panchal has no statutory
obligation to intimate death of Jaydevbhai Panchal. In this regard, he relied on the
following case laws:

Allamelu Veerapan [2018 () T/ 760 - Madras High Court], wherein it has
been held thit the legal heirs are under no statutory obligation to intimate the
o death of the assessee to the Revenue,

ii.  Dharamrsj vs Income Tax Officer [W.P.(C) 922772021 dated 17.012022],
wherein it was held that a notlce issued to & dead person is nul and void and all
consequent proceedings/orders, icluding the assessment order and the
subsequent notics, being equally tainted, are lable to be set aside.

In view of the above facts of the matter they requested to set aside the impugned order.

* During Financial Year 2014-15, the total tumover as per the books of accounts wes Rs.
21,93,4251- out of which materal sales was Rs.25,73,625/- and labour service amount
was Rs. 2,19,800/-. As the labour service amount is less than the minimur threshold
limit required to obtain mandatory service tax registration, he had not obtained service
tax registration. He was engaged in the aforementioned business since more than 25

dg)\yeers and in not even a single Finuncial Year has the turmover of him exceeded the

w
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threshold limit prescribed for obtaining mandatory registration under Service Tax
regime. Thus, as the service income had never exceeded the threshold limit for
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obtaining mandatory registration under the Service Tax Act, he had not obtained
Service Tax registration.

Itis submitted that he was an individual with a reasonable annual income during the
time when he was carrying out his business of welding and fabricating. From the
inception of his business, he had no malafied intentions of carrying out any fraudulent
transactions or activites related (o his business. He used to duly discharge any statutory
liability as and when it had arose during the entire tenure. As he had neither had any
malafied intention nor had any intention to suppress any facts to evade payment of
Service Tax, therefore, the adjudicating authority erred in invoking the extended period

of limitation.

© When the amount of Service Tax is not outstanding, interest cannot be levied under
provisions of Section 75 of the Finance Act, 1944,

© In the present factual matiix, he has neither had any malafide intentions nor had
suppressed any facts by way of fraud, collusion or wilful mis-statement and therefore
imposition of penalty equivaleat to the amount of service tax demand is arbitrary and
illegal.

There has been no contravention of any legal provisions by him therefore, imposition of
penalty of Rs.10,000/- each under provisions of Section 77(1)(e), 77(1)(e) and 77(2) is
totally unconstitutional, arbitrary and iflegal.

* On the basis of above grounds, the appellents requested that the impugned order
confirming demand of service tax, interest thereon and imposing penaltes be quashed
and set eside.

4. Personal hearing in the case was held on 24.01.2023. Shri Hirak Shah, Advocate,
appeared on behalf of the appellan for personal hearing, He reiterated submission made in
appeal memorandum. He stated that the order was passed against dead person and produce
death certificate. He submitied copies of VAT regisiration and related documerits. He relied
upon the case law of CESTAT, Ahmedabad in case of Forward Resources Pyt. Ltd, Vs, CCE &
ST, Surat- in Service Tax Appeal No. 10024 of 2020.

5. Ihave carefully gone through the facts of the case, grounds of appel, submissions
made in the Appeal Memorandum and documents available on record. The fssue to be decided
inthe present appeal is whether the impugned order passed by the adjudicating authority,

nfirming the demand against the appellant along with interest and penalty, in the facts and
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circumstance of the case is legal and proper or otherwise. The demand pertains to the period FY
2014-15.

6. The adjudicating authority had confirmed the demand observing that out of the total
income of Rs. 27,93,425/-, sale of material amounts to Rs. 25,73,625/- and the trading of goods
is a service specified under Negative list of services as per Section 66D(e) of the Finance Act,
1994 and the appellant is not liable to pay service tax on trading or sale of goods income. With
regards 10 the remaining income of Rs. 2,19,800/- received by the appellant as labour service
income, the adjudicating authority held that as the appellant has not submitted any documents
of FY 2013-14, which is necessary for ascertain of SSI exemption benefi, the appellant is
ligble to pay service tax on labour income of Rs. 2,19,800/- for the FY 2014-15.

7. Ifind that in the SCN in question, the demand has been raised for the period FY 2014-
15 based on the Income Tax Returns filed by the appellant, Except for the velue of “Sales of
Services under Sales / Gross Receipts from Services” or “Total amount paid / credited under
Section 194C, 1941, 194H, 1947 (Value from Form 26AS)" provided by the Income Tax
Department, no other cogent reason or justification is fortheoming from the SCN for raising the
demand against the appellant, It is also not specified as to under which category of service the
non-levy of service tax is alleged against the appellant, Merely because the appellant had
reported receipts from services, the same cannot form the besis for ariving at the conclusion
that the respondent was liable to pay service tax, which wes not paid by them. In this regard, [
find that CBIC had, vide Instruction dated 26.10.2021, directed that:

“lt was further reiterated that demand notices may not be isued Indiscriminately based
on the difference between the ITR-TDS axable value and the taxable value in Service
Tax Returns.

3. It is once again reiterated that instructions of the Board to issiie show cause notices
based on the difference in [TR-TDS data and service tax returns only after proper
verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief
Commissioner () may devise a suitable mechanism to monitor and prevent issue of
indiscriminaté show cause notices. Needless to mention that i all such cases where the
notices have already been issued, adjudicating authorities are expected 1o pass a
Judicious order after proper appreciation of facts and submission of the noticee. ”

7.1 In the present case, I find that letters were issued to the appellant seeking details and
documents, which were allegedly not submitted by them. However, without any further inquiry
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s sought 10 be levied and collected. This, in my considered view, s not a proper ground for
raising of demand of service tax,

8 Itis further observed tht the adjudicating authority, while confirming service tax
demand, held tht the acivity undertaken by the appellant were classifisble under the category
of “Manpower Recruitment or Supply Agency” defined under Section 65(105)K) of the
Finance Act, 1994. However, I find that the provisions under Section 65(105) of the Finance
Act, 1994 has been replaced by negative list based service tax regime vide Notification No.
2012012-ST dated 05.06.2012, made spplicable w... 01.07.2012. Hence, the adjudicating
authority has confirmed the demand under the provisions prevalent before 01.07.2012, which
were not in existence for the period of demand pertaining to FY 2014-15. I find that, on this
count also, the confirmation of demand by the adjudicating authority not sustainable,

9. Talso find that the demand pertains to F.Y. 2014- 15 and even by invoking the extended
period of limitation, the SCN could have been issued by 25.10.2019 for demending service tax.
for the fist half of 2014-15. However, the SCN has been issued on 27.09.2020. Therefore, the
demand in respect of the period from April, 2014 to September, 2014 is barred by limitation. In
my considered view, the demand on ths count also not sustainable for the period from April,
2014 to September, 2014 s, the same is barred by limitation,

10 also find that the adjudicating authority has scheduled personal hearing by specifying
3 (three) different dates L. 14.02.2022, 16.02.2022 and 18.02.2022 in the single letter / notice
and has considered the same as three opportunities. As per Section 33A(2) of the Central
Excise Act, 1944, as made applicable to Service Tax vide Section 83 of the Finance Act, 1994,
when a personal hearing is fixed, it is open to a party to seek time by showing sufficient cause
and in such case, the adjudicating authority may grant time and adjourn the personal hearing by
recording the reason in writing. Not more than three such adjournments can be granted. Since
such adjournments are limited to thres, the hearing would be required to be fixed on each such
oceasion and on every occasion when time is sought and sufficient causs is made out, the case
would be adjourned to another date. However, the adjudicating authority is required to give one
date & time and record his reasons for granting adjournment on each occasion. It is not
permissible for the adjudicating authoriy to issue one consolidated notice fixing three dates of
hearing, whether or not the party asks for time, as has been done in the present case Tn view of
the above, I find that the adjudicating authority was required to give adequate end ample
Opportunity to the appellant for personal hearing and it is only thereafte, the impugned order
was required to be passed. Thus, it s held that the impugned order passed by the adjudicating

authority is clearly in breach of the principles of natural justice.

The legal hair of the appellant, son of Late Jaydevbhai Panchal, also submitted Death
&8 e No. D2021 10541411 dated 06.09.2010 issued by the Registrar (Birth & Death),
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Ahmedabad Municipal Corporation, Ahmedabad and also submitted that Shri Jaydevbhai
Panchal expired on 27.08.2021 and during a time when the entire family was in a phase of deep
grief and sorrow, he was unable to atiend the personal hearings or respond to Departmental
notices,

12, lalso find that the appellant has requested to drop the proceedings as Jaydevbhai
Panchal expired on 20.08.2021 and he wes sole proprietor of the business. Therefore, without
going into merits of the case further, T find that es per Death Certificate issued by the competent
authority, Jaydevbhai Panchal expired on 20.08.2021. It is seitled legal position that in case of
death of proprietor of a proprietary concern, all proceedings regarding investigation, inquiry,
assessment etc. are deemed to be concluded. In this regard, I ind that in catena of judgments, it
has been held that proceedings are ceased after the Death of Proprietor of the firm and also

recovery proceedings initiated afler the Death of Proprietor, could not be made. In support of
above legal stand, I rely upon the Hon’ble Tribunal’s decision in the case of D. Matai Vs.
Colleetor of Central Excise, Mumbai [2000 (126) ELT 1264 (Tribunal)], wherein similar

view vias held by the Tribunal, Relevant portion of the said judgment is reproduced heres-

“S.n this case the duty is, demanded from Ms. Poonam Industries and
penalty is also imposed under Rule 173Q on M/s. Poonam Indusiries. Mis.
Poonan Industries was sole proprietary concern of Shri G.S. Matai, who
expired on 7-5-1984. The present appellant is the legal heir of Shri G.S. Matai.
Show cause notice dated 27-10-1986 was issued to M. Poonam Industries and
0 present appellar. The contention of the present appellant is that Shri G.S.
Matai expired on 7-5-1984, therefore, the sole proprietary concern, Ms
Poonam Industries also ceased o exist on or after 7-5-1984. Therefore, no
proceedings can be initiated against the said firm. The Hon'ble Supreme Court
in the case of Slate of Punjab v. Jullundur Vegelables Syndicate (supra) held
that in the absence of any provision under the Act or under the Rules, no
proceedings of assessment can be commenced on the dissolved firm. The
Hon'ble Supreme Court, further, held that even the proceedings initiated before
the dissolution of the firm cannot sustain. In the present case, we find there is no
such provision in the Central Excise Act or under the Rules. The revene relied.
upon the decisions of the Hon'ble High Courts in the case of Satya Prakash v.
Union of India &Ors (supra) and Bhagwan Devi Banka &Ors v. RB.
SinhadOrs. (supra). In both the cases, the assessment orders were passed
during the life time of the proprictor. Therefore, the recovery proceedings were
initiated afier the death of proprietor and the Hon'ble High Courts held that
recovery can be made from the L. Rs". In the present case, as the admitted
position i that show cause notice was issued on 27-10-1986 Le. after the death
Jof Shri G.S. Matai, sole proprietor of Mis. Poonam Industries therefore, in view
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