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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

7TTal l Iterur 3mlar
Revision application to Government of India :

() 4a sari yc 3rf@fa, 1994 c#l" tTm 3r+a Rt aa; ·T cii 6fR "if ~
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iatau, Ga f@, ahf ifkr, Ra tu raa, ir f, fact : 110001 cITT cBl" ~
a1Reg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

ii) zu? ml #t IR mm # ur ht sr arqr fa#t magrIr u 3rr alaraIN@t#it svsrma er ssrnnau gg mf #, u f# quernatwsrarkz,0,,.-..~crnr. , ::i ¢1-<i&I~ "if ZIT fcITT:fr ·<-1°-s!lllx "if 'ITT l=flcYf cBl" ~ cB"~~'ITT I

J{ -~i~j n case_ of any loss of goods where the loss occur in transit from a factory to at"o~ _ "---~~ey~ use or to another factory or from one warehouse to another dunng the course of
",(,,.,.o .. -,~f-'oc96sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.* / .
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(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty .

3iR 5nraa #l nraa z,ca :r@Ff cf) ~ "GIT~ ffic l=fRf st {&sit ha arr wit z
enrr gi Rm garR@ 3ngi, rft cfi wxr qR atIu IT al if far arfefr (i.2) 1993
'i:lRT 109 rr fga fg Tg st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.
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The abc;:>Ve application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the 0
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

flat gycn, #4tr Gurrc gi hara 3r@arr mrnf@raw a 4fa 3ft=
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 3tu Gaar zyen 3rf@,fu, 1944 cBT .'i:TRT 35-#r / 35-~ siaifa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as me ·oned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR gr r?r i a{ per srr?vii nr rrr tr at u@ta pea sitar a f; #ta hr {Tar
sqjaa as fart sir al@g za a std g ft fa fur u&ht arf a aa a fg
qenfenf ar9lat1 mrznf@raur qt va sr4la zalwar at vsma fhut urar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrnrau yea sf@rfm 197o qr izi)fr at rg[-1 a iafa fetfR fag ras
3rraaa ur qr 3rs zrenRenf fvfr qf@rant # srar re)a aly sf w 6.6.so ha
cnT zarzraaz ya fas am 3ht afey

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) <a sit vii@er mmcii ant fiaur as4 ar fri c#!" 3ih aft eznr aasffa fan urat ? it
flt zgc, #a sqra zyca vi hara 3rfl# mrn@raw (ruff@fe) fr, 1982 if
Rl%cr % I

0

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) «ft yen, b4hr sar«a yea vi aras ar9# mznrf@as (Rrbc), uf or4lit
l=Jll=@ 11 cf5cW:f lWT (Demand) ~ ~ (Penalty) cBT 1o% qas aar sfaf ?1zraif,
34fraarqaw 1o a@lswu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

2du3alayes citaraa iafa,z@agt "afaralii+Duty Demanded) -
(i) (Section) is ±pbasaffRaif,
(ii) rem T@cf~~qft xrf.tr;
(ii) &hr&z2fezfuil#u6ba€a±azfI.

> uqsa rifasr4ausqf soar 8lgeari, srfer atfaroha fg q&f sar
far·are.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
we (ii) amount of erroneous Cenvat Credit taken; .

-4;1,o"'-..r-•c.ENr· ...::,~~.. (111) . amount payable u~der Rule 6 of the Cenvat Credit Rutes.

{
~- i fv..'1,:,~L ii, 1ITTli "f1l@r llffl"<lll ii, <ll!&r "® 'l!"" .a/'loll zrearqr aus Raif@a it <it lITTT 1ill>il 1J1{W'f'= &#pj 1ff .ait;r un,'r il><Rfzus f4a1Ra grasauh 10% '!J'TdT'! 1ff sl'I 1'IT~ i I

i-c:""'"":10_::..~q}3/ In view of above, an appeal against this order shall lie before the Tribunal on* . yment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



0 F.No. GAPPL/COM/STP/802/2022-Appeal

The present appeal has been filed by Mis. Divine Power, A-58, Abhishek Society, Bopal,

Ahmedabad - 380015 (hereinafter referred to as "the appellant") against Order-in-Original No.

GST/D-VI/O&A/9/Divine/AM/2021-22 dated 06.12.2021 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central GST, Division VI, Ahmedabad

North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AAHFD2602C. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an income

of Rs. 98,67,402/- during the FY 2014-15, which was reflected under the heads "Sales I Gross

Receipts from Services (Value from ITR)" provided by the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the 0
applicable service tax thereon. The appellant was called upon to submit copies of Balance Sheet,

Profit & Loss accounts, Income Tax Returns, Form 26AS, for the said period. However, the
appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a. Show Cause Notice No. CGST-06/04-

568/O&A/Divine/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs.

12,19,610/- for the period FY 2014-15, under proviso to Sub-Section (I) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read with Section

70 of the Finance Act, 1994; and imposition of penalties under Section 76, Section 77(1) &
Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 12,19,610/- was confirmed under

proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i) Penalty of Rs.

12,19,610/- was also imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the Finance Act,

1994 for failure to taking Service Tax Registration; and (iii) Penalty of Rs. 40,000/- was imposed

on the appellant under Section 70(1) of the Finance Act, 1994 for not furnishing service tax
returns.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on
wing grounds:

4
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• The appellant were engaged in providing services to Madhya Gujarat Vij Company

Limited, i.e. MGVCL, one of the company emerged from unbundling of Gujarat
Electricity Board (Erstwhile GEB).

• The service tax demand of Rs. 12,19,610/- pertaining to the services related to

Transmission and Distribution of electricity and the same service provided to Madhya

Gujarat Vij Company Limited, MGVCL (Erstwhile GEB), the appellant deny that the

services were taxable as any services related to Transmission and Distribution of

electricity is under exemption list issued by the Ministry of Finance time to time.

• This being a bona fide belief having absolutely no mala fide intent to evade even though

there is no merit·in the demand and the appellant has fully complied with the

departmental inquiry as far as their understanding of law is concerned.

• On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed
and set aside.

4. Personal hearing mn the case was held on 18.01.2023. Shri Ravi Nilesh Mandaliya,

Advocate, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum. He stated that he would make additional written submission in the

case. However, it is observed that no additional submission has been received from the appellant
till date.

. 0 5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2014-15.

6. I find that the adjudicating authority has, while confirming the demand, held that Mis.

MGVCL does not fulfill the conditions of para 2.4.7 or 2.4.8 of the "Taxation of Services: An

Education Guide" dated 20.06.2012 released by the CBIC to be included in the definition of

Government or local authority and as such cannot be called as either Government or local

authority as mentioned in Sr. No. 12 of Notification No. 25/2012-ST dated 20.06.2012. Hence,

no exemption from payment of service tax can be given to the appellant providing services to

Mis. MGVCL. The relevant paras of the impugned order are as under:

"33. Ifind that the assessee in their defence reply dated 09.11.2021 has stated that they

are engaged in the lying ofelectric lines along with PSCpoles. Further, on perusal ofthe

5



n F.NO. GAPPL/COM/STP/802/2022-Appeal

RA Bill No. 1 dated NIL issued by Mis. MGVCL in work order No. BLDIEXPILine

Work/PUR/4724 dated 03.10.2012, it is found that description ofwork-is mentioned as

'erection ofsingle pole structure of8 Mtr PSC Pole, erection ofguy set as per schedule
etc.'

From the above, Ifind that the assessee is engaged in providing erection, commissioning

and installation service which do notfalls under negative list or exemption list by virtue

ofmega exemption vide Notification No. 25/2012 dated 20.06.2012 as amended.

34. Ifind that the assessee in their defence reply dated 09.11.2021 has stated that they

are providing the above discussed service to Ml s. MGVCL which is as per their

understanding a government company and services provided to the Government authority

by way ofconstruction, erection, commissioning, installation, completion, fitting out etc

is exempted vide Sr. No.12 of the Mega exemption notification No. 25/2012 dated

20.06.2012 as amended."

"36. From the above, it is clear that Mls. MGVCL does notfulfil the conditions ofpara

2.4. 7 or 2.4.8 to be included in the definition ofGovernmentor local authority and as

such cannot be called as either Government or local authority as mentioned in Sr. No: 12

ofNotification No. 25/2012-ST dated 20.06.2012. Hence, Ifind that no exemption to pay

service tax can be given to the assessee providing services to Mls. MGVCL.

37. 1 find that the assessee has failed to discharge their service tax liability on the

income received by providing services to Mis. MGVCL by wrongly interpreting the

provisions ofexemption notification no. 25/2012 dated 20.06.2012 as amended. I find

that they are liable to pay service tax on the above income as discussed in the SCN."

7. I also find that the main contention of the appellant is that the service tax demand of Rs.
12,19,610/- pertained to the services related to Transmission and Distribution of electricity and

provided to Madhya Gujarat Vij Company Limited, MGVCL (Erstwhile GEB). The appellant

have contended that the services were not taxable as any services related to Transmission and

Distribution of electricity is under exemption list issued by the Ministry of Finance from time to

time. I also find that in the reply to the SCN, the appellant had submitted that their services were

exempted from payment of service tax by virtue of Sr. No. 12 of Notification No. 25/2012-ST
dated 20.06.2012.

0

0

. 8. For ease of reference, I reproduce the relevant provision ofNotification No. 25/2012-ST

20.06.2012 as amended at the relevant time i.e. FY 2014-15, which reads as under:
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"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise ofthe powers conferred by sub-section (I) ofsection

93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the said Act)

and in supersession of notification No. 12/2012- Service Tax, dated the I 7th

March, 2012, published in the Gazette ofIndia, Extraordinary, Part II, Section 3,

Sub-section () vide number G.S.R. 210 (E), dated the 17h March, 2012, the

Central Government, being satisfied that it is necessary in the public interest so to

do, hereby exempts the following taxable services from the whole ofthe service

tax leviable thereon under section 66B ofthe saidAct, namely:-

] .
2 .

12. Services provided to the Government, a local authority or a governmental

authority by way of construction, erection, commissioning, installation,

completion, fitting out, repair, maintenance, renovation, or alteration of-

(a) a civil structure or any other original works meant predominantly for use

other thanfor commerce, industry, or any other business or profession;

(b) a historical monument, archaeological site or remains ofnational importance,

archaeological excavation, or antiquity •

specified under the Ancient Monuments and Archaeological Sites and Remains Act,

1958 (24 of1958);

(c) a structure meant predominantlyfor use as (i) an educational, (ii) a clinical, or

(iii) an art or cultural establishment;

(d) canal, dam or other irrigation works;

(e) pipeline, conduit or plant for (i) water supply (ii) water treatment, or (iii)

sewerage treatment or disposal; or

(/) a residential complex predominantly meant for self-use or the use of their

employees or other persons specified in the Explanation I to clause 44 ofsection

65 B ofthe saidAct;"

9. On plain reading of the aforesaid notification, it is crystal clear that the exemption from

service tax was extended to services provided to Government, a local authority or a

governmental authority and for the services specified therein. As discussed by the adjudicating

authority at length in the impugned order, the service recipient in the present case i.e. Madhya

Gujarat Vij Company Limited (MGVCL), does not falls under the definition of 'Government'

and 'Local authority', also the MGVCL not carried out any function entrusted to a municipality

under article 243W of the Constitution. Therefore, the MGVCL does not falls under the

· ?'lr1,rr.~:nition of 'governmental authority' as provided. , ,

35/24 12-ST dated 20.06.2012.
-.. \? ,)"¾ ".::::·8 2e
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Hence, I find that the appellant is required to pay the applicable service tax on the

services provided to MIs. MGVCL and no exemption is available to them under Notification No.

25/2012-ST dated 20.06.2012. Under such circumstances, I find that the appellant has merely

made a bald contention that "the services were not taxable as any services related to

Transmission and Distribution of electricity is under exemption list issued by the Ministry of

Finance time to time" without submitting any valid grounds in appeal memorandum. Therefore,

I find that without any supporting documents / details countering the findings of the

adjudicating authority, simple contention of the appellant that their services were

exempted, is not legally tenable.

11. Further, in the present case, it clearly transpires that the appellant has intentionally

suppressed the taxable value by deliberately withholding of essential information from the

department with an intent to evade taxes. Also, the appellant had not obtained service tax

registration and the appellant had never informed the department about the non payment of

Service Tax and said fact could be unearthed only upon initiation of the inquiry by the

department after receipt of the data from the Income Tax department. Therefore, I find that all

these acts of willful mis-statement and suppression of facts on the part of the appellant, with an

intent to evade payment of Service Tax, are the essential ingredients which exist in the present

case which makes them liable to pay the demand raised against them invoking the extended

period of limitation under proviso to Section 73(1) of the Finance Act, 1994. When the demand

sustains, there is no escape from the liability of interest, hence, the same is, therefore,

recoverable under Section 75 of the Finance Act, 1994.

12. Further, I find that the imposition of penalty under Section 78 is also sustainable, as the

demands were raised based on detection noticed during the initiation of inquiry by the

department. Section 78(1) of the Finance Act, 1994, provides penalty for suppressing the value

of taxable services by reason of fraud or collusion' or 'willful misstatement' or 'suppression of

facts' with 'the intent to evade payment of service tax'. Since the issues covered in the present

appeal are on settled issues, the appellant cannot bring into play the interpretation plea to avoid
penalty. After introduction of measures like self assessment etc., a taxable service provider is not

required to maintain any statutory or separate records under the provisions of Service Tax Rules

and private records maintained by them for normal business purposes are accepted, for all the

purpose of service tax. All these operates on the basis of the trust placed on the service provider

and therefore, the governing provisions create an absolute liability when any provision is

contravened as there is a breach of the trust placed on them. It is the responsibility of the

appellant to correctly assess their tax liability and pay the taxes. The deliberate efforts by not

paying correct amount of Service Tax is utter dis-regard to the requirement of law and breach of

trust deposed on them. Hence, I find that the act ofwillful mis-statement and suppression of facts---- intent to evade payment of tax, as discussed in Para supra, made the appellant liable to

penalty on them under the provisions of Section 78 ( 1) of the Finance Act, 1994.

8
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F.No. GAPPL/COM/STP/802/2022-Appeal

12.1 As I have already upheld invocation of extended period of limitation on the grounds of

suppression of facts as per discussion in para supra, hence, penalty under Section 78 of the Act is

mandatory, as has been held by the Hon'ble Supreme Court in the case of Rajasthan Spinning &

Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are

ingredients for invoking extended period of limitation for demand of duty, imposition of penalty

under Section 11AC is mandatory. The ratio of the said judgment applies to the facts of the

present case. I, therefore, hold that the Appellant was liable to penalty under Section 78 of the

Finance Act, 1994.

13. As regards the Penalty of Rs. 40,000/- confirmed on the appellant under Section 70(1) of

the Finance Act, 1994, I find that as per the provisions of Rule 7C of the Service Tax Rules,

1994, if any person liable to file ST-3 return urider Rule 7 of the Service Tax Rules, 1994, and

0 furnished the ST-3 return after the date prescribed for submission of such return, they were liable

to pay late fees as stipulate therein. Rule 7C of the Service Tax Rules, 1994 clearly stipulates

about the calculation of late fee for delay in filing ST-3 returns. In the present case, the appellant

not obtained Service Tax Registration and not filed ST-3 returns. Therefore, the appellant has

failed to comply with the provisions of Rule 7 for filing of ST-3 return within prescribed time

limit and accordingly, they are liable to pay the late fees/ penalty as prescribed under Section 70

of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994. I find that the

adjudicating authority has imposed penalty for non-filing of ST-3 Returns for the period from

April, 2014 to March, 2015. I concur with the findings of the adjudicating authority and uphold

imposition of penalty of Rs. 40,000/- under Section 70 of the Finance Act, 1994.

0 14. Further, I find that the appellant was not registered with the service tax during the

relevant period. The appellant were required to obtain service tax registration in terms of Section

69 of the Finance Act, 1994 read with Rule 4 of the Service Tax Rules, 1994. However, the

appellant has not obtained the Service Tax Registration, though they were providing the taxable

services to their clients. This failure in obtaining Service Tax Registration has made the

suppression and evasion of service tax. Thus, the appellant has contravened the provisions of

Section 69 of the Finance Act, 1994 read with Rule 4 of the Service Tax Rules, 1994. This act of

the appellant renders themselves liable for penalty under Section 77(1)(a) of the Finance Act,

1994. Accordingly, I hold that the appellant is liable for penalty under Section 77(1)(a) of the

Finance Act, 1994.

15. I also find that the jurisdictional Range Officer had asked the appellant to furnish

information & documents in respect to their income for the said period vide letter 31.07.2020

nd reminder dated 24.09.2020, but the appellant failed to furnish information & documents as

lied for by the department till the date of issuance of the Show Cause Notice. Thus, the

pellant has contravened the provisions of Section 77(1)(c) of the Finance Act, 1994. This act

9
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of the appellant renders themselved liable for penalty under Section 771)(c) of the Finance Act,

1994. Accordingly, I hold that the appellant is liable for penalty under Section 77(1)(c) of the

Finance Act, 1994.

16. In view of the above, I uphold the order passed by the adjudicating authority and reject

the appeal filed by the appellant.

17. ft aai tu af Rt&srft a fa1t 3ql+alafat sarr?t
The appeal filed by the appellant stands disposed of in above terms.

/
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Commissioner (Appeals)

Attested
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Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Divine Power,
A-58, Abhishek Society, Bopal,
Ahmedabad - 380015
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Ahmedabad North
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1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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