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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST-06/D-VI/O&A/06/Kuldeep/AM/2021-22
~: 28.04.2022, issued by Deputy/Assistant Commissioner, CGST,f.l Division-VI,
Ahmedabad-North

'1-l4"1cr1cbc1T cf>f rfll, ~ -qm Name & Address

1. Appellant

M/s Kuldeep Nanavati,
Proprietor of M/s. Arihant lnfratech ,
8/16, Shivam-2 Bungalows, Gala Gymkhana Road,
Near Sharanam County,
Bopal, Ahmedabad-380058

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , ih Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

al{ anf@a gr 3r4la om?gr oriits 3rra aar at as sa 3net a uR zrenferf
ft sag ·Ty tr 3rf@al at 3rat ur grhru 3rd4a rgda nar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

laif qr gr)rur srl,
Revision application to Government of India :

() 4hr sri yen sf@nu, 1994 c#i" tTRT 3rua Rt4 al; mg mmi a 6fR lf ~
tTRT cpl" ~-t:TRT # mer Grg # sifa gaterv ma sefl fa, ad ar, far
iarr1, Ga f@rt, a)ft if5ra, Ra qa,i mf, { fecat : 110001 cpl" c#i" ~
aR I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,

---~-Fci-. ~--- arliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the9$rs±,gs case, governed by first proviso to sub-section (1) of Section-35 ibid :

ses» «4$ t zuf ma 4t rf am sra 4# zf arar fa#t astir zr 3rt arar
_ esrrras rum ia sma gy mf a, a fa#t asr zr rver i are
"" reara fa«Rt ssrrr lf "ITT <iTC'1" c#i"~ cB" cITTT1" -;:r.f "ITT I
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(q) rd # ale fh4 r; zu r?gr i Raffa r R znr mra # f@Rfo i sq±hr zrca ae nr R
Una z[ca # fdemm it ma # are fa#l zrg u var Ruffaa &j

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if 6Ira #6tala zrca # 'T@A" a fg it sp@t Rs mrr al nu{ &oil h smr wt gs
arr yaRu garfa srga, oral # &RT trrfur cIT -wn:r q zrarfar arf@fr (.2) 1998
tTffi 109 &RT~~ <rq "ITTI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ta surer zyes (gr4t) Ruta1, 2oo1 a Rua 9 sifa fa[Re qua in zy--s t
mwTT if, ~ ~ cfi fil(f arnr ~~ ~ -&R l=jffi cfi 'lflm ~-3T$r ~ ~ arnr cBT
cfl"-cfl" m'dm # rr sf 3mr)a fhu Gr alRegl Ur er la z. al ggrgff siafa tTffi
35-< fufRa 6t # 4Tarrqr rr €tr--6 arr 6t 4R ft et# a1fey
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(c)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Pfau 3ma a rr ui icc amaar qt zu mm a st it q2 2oo/- 1JfR:r 'T@A"
pt lg 3it uri iaa v arr vznr 'ITT 'ITT 1 ooo/- cBT 1JfR:r 'T@A" cBT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the 0
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

9at g,ea, aha sqrt zgc vi ara 3@tr =urznf@au a uf 3rate
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4a suaa zca 3rf@fm, 1944 cBT tTffi 35-~/35-~ cfi 3lc'f1fu:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affga qfb 2 (1) a i a; rgrr # 3rcarar ht or#t, r@ mm#tr zyca,
a4hr snaa ye vi tar r@tr mrn@raor (frec) c#l" ffil=f ~ ~.
rsrrata # 24 4TI, q3If] 14a7 ,3Fla7 ,fr+y,34Isla -as00o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as m . · · -2(i) (a) above.
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The appeal to the AppellateTribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zrf@ za 3mar i a{ pc rzif at rat itr & ul sir a fg #) cnT 'l_fffiR
sqfar er a fur ur if; gr z # std g; ft fa fum "Qcft arf aa # fg
zqenRerf r@tu nznf@raw d ga srfl zn #tur #t va 3ma fhur urar &
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arrzyca 3rffu 197o zrm ii)fr t rgqP-4 a aiaf ferfRa fa; 3rga 3a
3re zn pa 3rat zqnfenf Rufzu muf@rah mar a r@ta al va w R .6.so ht
cnT r<lllll&lll ~~WIT 'ITTrfT~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) g 3j if@r mm«ii at fiavr a# are RWTT at sit ft au anaffa fan mar & ui
#rm zyca, ta snzyca vi hara r9la =rrznif@raw (arziffaf@er) frr:r:r, 1982 "if
Rea r
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) tin zc, ta snl« yea vi hara or@l4tu znnf@rwr (frez), a u 3r@at
W- "if cITTfcx:I" llFf (Demand) izcf ~ (Penalty) cnT 10% "Wf sat an 3#faf ?1gr«if,
3if@rasar qfwar o a?lsu & I(section 35 F of the Central Excise Act, 1944, Section 83 &

· Section 86 of the Finance Act, 1994)

as4juIlapea sithatah siafa,mfrszu sacralii(Duty Demanded)-
(i) (section) is ±p#asaffRaxffitr;
( ii) fanaa@z }fezat xffetr ;
(iii) lkz}RePuitaRu 6#aa2rf.

> uqaurar «iRa srfhrusq&warflgear #,sr' aiRaaa ah fg qa zrfs
far+are.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
mi~ . (ii) amount of erroneous Cenvat Credit taken;t4%ass6, (ii) amount payable under Rule 6 of the Cenvat Credit Rules.

.$$ "., kuf srftufrswr ksasf zres srrar zyesazus Ralf t at ii ftsg ng yea»$ 1Mn «st 'GIQT i!;crn~ Rtq 1f@a stasawsk1 0%yrawl sra#el

~;o,,,.,✓.,.,o ~~
0

..,_'I,.,.~~ In view of above, an appeal against this order shall lie before the Tribunal on
ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute."
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ORDER-IN-APPEALmy · « +

The present appeal has been filed by Mis. Kuldeep Nanavati, Proprietor of Mis.
Arihant Infratech, B/16, Shivam-2 Bungalows, Gala Gymkhana Road, Near Sharanam

County, Bopal, Ahmedabad-380058 (hereinafter referred to as "the appellant") against Order

in-Original No. GST-06/Div-VI/O&A/06/Kuldeep/AM/2021-22 dated 28.04.2022

(hereinafter referred to as "the impugned order") passed by the Assistsant Commissioner,

Central GST, Division VI, Ahmedabad North (hereinafter referred to as "the adjudicating
authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AJZPN4314N. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15, it was noticed that the appellant had earned an income of Rs.

79,21,207/- during the FY 2014-15, which was reflected under the heads "Sales I Gross

Receipts from Services (Value from ITR)" or "Total amount paid I credited under Section

194C, 194I, 194H, 194J (Value from Form 26AS)" providedby the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant was called upon to submit copies of Balance

Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However,

the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST-06/04

575/O&A/Kuldeep/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs.

9,79,061/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994; and imposition of penalties under Section 76,
Section 77(1) & Section 78 of the Finance Act, 1994.

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 9,79,061/- was confirmednew

roviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
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under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (@)

Penalty of Rs. 9,79,061/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(l)(a)

of the Finance Act, 1994 for failure to take Service Tax Registration; and (iii) Penalty of Rs.

40,000/- was imposed on the appellant under Section 70(1) of the Finance Act, 1994 read

with Rule 7C of the Service Tax Rules, 1994 for not furnishing Service Tax Returns.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal

on the following grounds:

• The appellant, Kuldeep Nanavati, Proprietor of M/s. Arihant Infratech, is engaged in

providing Construction of Canal, and Irrigation Works service through Petty

Contractors, and various small Construction Contractors.

• During the FY 2014-15, the appellant had been sub-contracted Construction works,

pertaining to Canal to be constructed for Sardar Sarovar Nigam Limited (SSNNL)

from M/s. M.V. Omni Projects (India) Ltd. and M/s. NCC Limited (hereinafter

referred to as "the main contractors"), where the main contractors had been awarded

the work by MIs. Sardar Sarovar Nigam Ltd.. The main contractors in turn hired the

appellant for carrying out construction of certain blocks out of the Canal's

construction work entrusted to them by SSNNL.

• It is not disputed that the construction services provided by the main contractor to
SSNNL was exempted from payment of Service Tax vide clause (d) of Sr. No. 12 of

the Notification No. 25/2012-ST dated 20.06.2012. It is not disputed that the

construction services provided by a sub-contractor to a principal contractor is exempt

from levy of Service Tax vide clause (h) of Sr. No. 29 of the Notification No.

25/2012-ST dated 20.06.2012, where· the construction service provided by the

principal contractor is exempt. Therefore, the construction service provided by the

appellant to the main contractors was exempted from levy of Service Tax as per Sr.

No. 12(d) read with Sr. No. 29(h) of the Notification No. 25/2012-ST dated

20.06.2012. The appellant had provided construction services amounting to Rs.

79,21,207/- (Rs. 65,07,006/- to M/s. M.V. Omni Project (India) Ltd. and Rs.

5
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14,14,141/- to Mis. NCC Ltd.) the main contractors which was accordingly exempt

from payment of Service Tax. The appellant had not provided any service other than

above-mentioned services to the main contractors. The appellant was hence neither

liable to pay Service Tax, nor liable for obtaining Service Tax Registration. The

appellant, accordingly, did not obtain the Service Tax Registration and not paid

Service Tax on the exempted services provided by them.

• The appellant had also sub-contracted the construction work to various Petty

contractors, who had provided the Works Contracts Services to the appellant, which

the appellant in turn had billed to the main contractors. Since the services provided by

the appellant to main contractors are exempt from Service Tax, the appellant has not

taken benefit of the Cenvat credit charged by such Petty contractors.

• The appellant received a letter dated 31.07.2020 from the Superintendent, Central

Excise & CGST Range- I, Division-VI, Ahmedabad North directing the appellant to

explain the reason for non-payment of Service Tax and in response to the said letter

the appellant vide letter dated 09.09.2020, submitted copies of required documents

along with Work orders. However, the adjudicating authority had out right ignored the

submission made by the appellant and issued show cause notice on 28.09.2020

alleging that the appellant failed to submit the required details and documents.

• Without prejudice to above, the appellant submitted that the show cause notice issued

with assumptions, whims and fancies, based on information in Form 26AS only,

which is unjust and illegal. The entire proceedings has been initiated and undertaken

without considering the documents and information submitted by the appellant.

• Without prejudice to above, the appellant submitted that the impugned order is not a

speaking order to the extent, it fails to provide the proper Service Tax category and

classification under which the services are allegedly classified, as Service Tax can not

be made applicable without a proper classification. The adjudicating authority had

failed to justify the classification adopted for the purpose of levying Service Tax and
the only basis behind the assumption taken by the adjudicating authority is the Profit

and Loss Account submitted by the appellant before the issuance of the SCN.

6
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• After referring the Profit and Loss Account, the adjudicating authority had formed a

judgement that the appellant was not providing Works Contract Services but

providing Labour Services on the basis of the fact that there was not element of

purchase ofmaterial in the Profit and Loss Account.

• Without prejudice to the above, the appellant submitted that the appellant is a sub

contractor of the main contractors and undertakes Construction of Canal and

Irrigation Work Service through Petty Contractors and various small Construction

Contractors. The business model of the appellant is to hire small Petty Contractors

and further sub-contract small activities. The Petty Contractors charged and recovered

the consideration from the appellant on the basis of and on completion of the activities

assigned to it, which inclusive of the material and labour. However, since the cost

incurred by the appellant for sub-contracted activities, is significantly attributable to

Labour charges and minimal amount attributable to goods / materials, the Accountant

of the appellant had recorded all these expenses as Labour charges as per the

Generally Accepted Accounting Principles (hereinafter referred to as "GAAPs"),

which is purely an accounting matter. The Accounting is governed by GAAPs, which

are completely different from Finance Act, 1994. Neither the Finance Act, 1994

provides any accounting principle, nor the accounting treatment as per the GAAPs

can result in an outright change in the classification of service provided which has the

effect of taking away an exemption provided by the Government for building the

infrastructure at reasonable and competitive cost. Therefore, the accounting of the

services taken by the appellant from Petty Contractors as Labour charges, in the

premise that a significant portion of the activity consist of Labour charges, can not

result in changing or altering nature of the Works Contract activities performed by the

appellant as Labour Services. Therefore, the adjudicating authority is grossly erred

while holding that the services provided by the appellant are Labour services.

• Without prejudice to the above, for sake of argument, even if it is accepted that the

appellant is a Labour contractor, the service provided by a Labour contractor squarely
falls under the Reverse Charge Mechanism under Notification No. 30/2012-ST dated

7
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20.06.2012, which shifts the burden to discharge the Service Tax on the recipient of

services.

• Without prejudice to the above, the appellant place reliance on the Order-in-Original

No. WS07/O&A/OIO-123/AC-RAG/2021-22 dated 03.03.2022 issued by the

Assistant Commissioner, Central Excise & COST, Division-VII, Ahmedabad South

related to an identical matter, wherein the Assistant Commissioner had dropped the

demand. The appellant submitted copy of the OIO dated 03.03.2022 along with

appeal memorandum.

• Without prejudice to the above, the appellant submitted that SCN is time-barred, as

there is no suppression of facts or fraud and hence, the adjudicating authority has

travelled beyond the four corners of law while invoking the extended period. The

information relied on by the adjudicating authority is· already on public domain and

was always accessible by the Service Tax department. The appellant was of opinion

that the services provided by the appellant to main contractors were exempt and there

was no requirement to obtain Service Tax Registration, or to make payment of

Service Tax or to file Service Tax returns, and hence he was not required to submit

the above information and documents with the Service Tax department, and by no

stretch of imagination or interpretation of law, this can be treated as suppression of

facts. Therefore the adjudicating authority has grossly erred in invoking extended

period of limitation.

• Without prejudice to the above, the appellant submitted that it is a settled principle of

law that the issues and matters arising out of interpretation of law, cannot be laid to»

have been done with intent of fraud, or wilful misrepresentation, or for suppression of

facts, or with the intent to evade payment of tax. Therefore, the extended period of
limitation cannot be invokable.

• Without prejudice to the above, the appellant submitted that where the original

demand itself is wrong in law and liable to be dropped, there arise no question of

payment of interest.

0
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• Without prejudice to the above, the appellant submitted that where the original

demand itself is wrong in law, and liable to be dropped, there arise no question of

imposition of penalty and / or Late fee.

• On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

4.- Personal hearing in the matter was held on 18.01.2023. Shri Vikas Agarwal,

Chartered Accountant, appeared on behalf of the appellant. He reiterated the submissions

made in the appeal memorandum. He further stated that the demand is time baned even by

invoking extended period of limitation. He submitted the synopsis of the case and the time

line justifying why the extended period cannot be invoked.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand against the appellant along with interest and penalty, in the

facts and circumstance of the case is legal and proper or otherwise. The demand pertains to

the period FY 2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to. under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay. service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

4gui
CENT

"It was further reiterated that demand notices may not be issued indiscriminately
based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

9
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3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the "SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

proper ground for raising of demand of service tax.
0

7. I also find that the appellant have also contended that the demand is barred by

limitation. In this regard, l find that the due date for filing the ST-3 Returns for April, 2014 to

September, 2014 was 14" November, 2014 (as extended vide Order No. 02/2014-ST dated

24.10.2014). Therefore, considering the last date of which such return is to be filed, I find

that the demand for the period April, 2014 to September, 2014 is time barred as the notice

was issued on 28.09.2020, beyond the prescribed period of limitation of five years. I,

therefore, agree with the contention of the appellant to that extent that even if the suppression

is invoked, the demand is time barred in terms of the provisions of Section 73 of the Finance

Act, 1994. Therefore, the demand on this count also not sustainable for the period from April,

2014 to September, 2014 as, the same is barred by limitation. In this regard, I also find that

the adjudicating authority has not taken into consideration the issue of limitation and 0
confirmed the demand in toto.

7.1 For the remaining period from October, 2014 to March, 2015, the due date of filing

ST-3 Return was 25April, 2015. However, due to COVID pandemic, in terms of relaxation

provision of Section 6 of Chapter V of the Taxation and Other Laws (Relaxation of Certain

'sions) Ordinance, 2020 (No.2 of 2020) dated 31.03.2020, and the CBIC Notification

10
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G.S.R. No. 418(E), dated 27-6-2020, the Central Government had extended the time limit in

the taxation and other laws. In terms of said Ordinance, where the time limit specified in an

Act falls during the period from 20" March, 2020 to 29" September, 2020, the same shall

stand extended to 31March, 2021. In the instant case, the due date for issuing SCN was 24"

April, 2020, but the same was issued on 28" September 2020. Considering the relaxation

provided vide above Ordinance in the time limit for issuance of SCN, I find that the notice

covering the period from October, 2014 to March, 2015 was issued well within period of

limitation.

8. It is observed that the appellant is not registered with the department. Further, the

entire demand has been raised based on ITR data provided by Income Tax department. The

adjudicating authority, in the impugned order, had held that the appellant had received an

income of Rs. 79,21,207/- from contracts and incurred expenses of Rs. 74,81,773/- towards

payment of labour charges. As no expense was incurred towards purchase of material, the

services rendered by the appellant cannot be classified under 'Works Contract' Service. It

was further held that the services rendered were of Labour Contractor, hence not covered

under 'Construction service' as claimed by the appellant. The adjudicating authority has also

denied the benefit of Exemption Notification No.2512012-ST dated 20.06.2012, on the

findings that the appellant has neither provided 'Construction Services' related to Canal or

'Works Contract service' but provided labour services to the main contractors.

8.1 In this regard, I find that the MIs. Sardar Sarovar Narmada Nigam Ltd. has issued (i) a

Work Order dated 04.02.2012 to Mis. M.V. Omni Projects (India) Ltd. for the work of

"constructing 19 minors of Block No.42 of Jhinjhuwada Branch Canal and O&M for 5 years"

0 and (ii) a Work Order dated 12.03.2012 to Mis. M.V. Omni Projects (India) Ltd. for the work

of "constructing 19 minors of Block No.51 of Jhinjhuwada Branch Canal and O&M for 5

years". The appellant also submitted a Work Order dated 12.04.2014 issued by Mis. M.V.

Omni Projects India Ltd. to the appellant for the work of "constructing 19 minors of Block

No.42 of Jhinjhuwada Branch Canal and O&M for 5 years" for Rs. 65,07,066/- on sub-

contract basis.

8.1. l It is observed that the in the Work Order dated 12.04.2014 issued by Mis. M.V. Omni

ts (India) Ltd., the scope of work is mentioned as under:

I
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(a) Clearing Julifora (profails) jungle including up-rooting & removing of

juliflora stumps along the pipe lines.

(b) Barricading to pipelines trench from side to ensure safety and cautioning to the

public & traffic including required caution board and taps etc. as per the site in

charge.

(c) Barricading and diversion of traffic with 1000 mm thick UCR masonary wall

5 mtr long and 1.3 mtr height over lean concrete 3" thick including pointing and white

wash outside all indicated.

8.2 I also find that a letter for Acceptance of Tender dated 26.03.2014 issued by the

Executive Engineer, Project Construction Dn. No. 4, Rajkot to M/s. NCC Ltd. for the work of

Sauni Yojna: Link3, Package I, Engineering, Procurement and Construction (EPC) Contract

for Construction of Pumping Station at Wadhar Bhogavo II Reservoir and supplying and

laying of twin MS pipeline (Pumping) of 3000 mm dia.•. The appellant also submitted a

Work Order dated 25.03.2015 issued by M/s. NCC Ltd. to the appellant for the work of "Site

area levelling, jungle clearance, filling with soil and Earth work excavation for trail pits and

formation of approach roads etc. for Sauni Yojana Project, Pkg-P" for Rs. 14,15,700/- on sub

contract basis.

8.2.1 It is also observed that the in the Work Order dated 25.03.2015 issued by M/s. NCC

Ltd., the scope of work is mentioned as under:

(a) Jungle clearance and disposal of materials, etc.

(b) Formation of approach road with all required material including spreading of

40 mm to 60 mm size morrum for a compacted thickness of 300 mm including

watering, rolling & consolidation.

(c) Shoring shuttering including material & labour.

8.3 On the basis of the aforesaid. scope of works mentioned in work order for sub

contracting the work to the appellant, I find that the service provided by the appellant is
to clearing site for canal as well as constructing wall, formation of approach road, etc.

12
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and the work is required to be carried out with material.required and thus, termed as work

contract service for construction of canal.

8.4 On basis of the aforesaid work order and discussion, I find that the appellant have

carried out work related to Canal and Irrigation for MIs. M.V. Omni Projects (India) Ltd. &

MIs. NCC Ltd. on sub-contract basis, which was originally allotted to the Mis. M.V. Omni

Projects (India) Ltd. & M/s. NCC Ltd. by the Government.

8.5 I also find that, in their Profit & Loss Account, the appellant have shown an income of

Rs. 79,21,207/- as contract income out of which they have charged an amount of Rs.

74,81,773/- towards labour charges, for which, the appellant submitted that as the amount

attributed to goods/materials was minimal compared to the labour charges, hence all these

expenses were shown as Labour charges as per the General Accounting Principles, appears

Q acceptable.

8.6 In view of the above, discussion, I find that the appellant is eligible for benefit of

exemption from Service Tax as per Sr. No. 12(d) of the Notification No. 25/2012-ST dated

20.06.2012, the relevant abstract of the same is as under:

0

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the
said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part
II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts thefollowing taxable servicesfrom
the whole ofthe service tax leviable thereon under section 66B ofthe said Act,
namely.:

1. ..

2 .
12. Services provided to the Government, a local authority or a governmental
authority by way of construction, erection, commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or alteration of-

(a) [a civil structure or any other original works meant predominantlyfor use
other thanfor commerce, industry, or any other business or profession];
omitted by Notification No. 6/2015-STdated 01.03.2015 w.e.f. 01.04.2015

13
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(b) a historical monument, archaeological site or remains ofnational importance,
archaeological excavation, or antiquity

specified under the Ancient Monuments and Archaeological Sites and Remains
Act, 1958 (24 of1958); ·

(c) [a structure meantpredominantlyfor use as () an educational, (ii) a clinical,
or (iii) an art or cultural establishment;] k omitted by Notification No.
6/2015-ST dated 01.03.2015 w.e.f 01.04.2015

(d) canal, dam or other irrigation works;

(e) pipeline, conduit or plantfor () water supply (ii) water treatment, or (iii)
sewerage treatment or disposal; or

(f) "... ·····
9. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax on the income received by the appellant during the FY

2014-15, is not legal and proper and deserve to be set aside on various counts as enumerated

above. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant. 0
10. sfaaftratnafta fqzlt 34laah fanart

The appeal filed by the appellant stands disposed of in above terms. , .

dz%$..-a
khileshKumar) As09..

Commissioner (Appeals)

±
(R. v.ri'aniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST
I I

To,

Mis. Kuldeep Nanavati,

Proprietor of M/s. Arihant Infratech,

B/16, Shivam-2 Bungalows,
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Date : 07.02.2023

Appellant
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Gala Gymkhana Road,

Near Sharanam County, Bopal,

Ahmedabad-380058

The Assistant Commissioner,

COST, Division-VI,

Ahmedabad North

Respondent

Copy to:

I) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGT, Ahmedabad North

(for uploading the OIA)

_9Guard File

6) PA file
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