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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST-06/D-VI/O&A/08/Chetan/AM/2021-22 ~:
28.04.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad
North

3-lcrlcicbc'IT cBT ~ ~ '1m Name & Address

1. Appellant

M/s Chetan Mehta,
Proprietor of M/s. Devashish Construction,
B-16, Shivam-2 Bungalows,
Gala Gymkhana Road, Near Sharnam County,
Bopal, Ahmedabad-380058

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , 7th Floor, 8 D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

al anf#a gr 3r4la smr a arias rgr aar & as grmt 3 uf zrnfRerf
fl4 sal ·Ty er 3rf@rant at 3rat ur galerv 3ca wgdtar&]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ tlxcbl'< cBT grtrvr arraa
Revision application to Government of India :

() {h; Gali zyca srf@nu, 1994 cffI" 'efffi 3r+a Rh4 aaT; mg mi # 6fR #~
'efffi "cbl" "\i"9"-tllxT cB" ~~ 4'<'1cb siaifa yntervr ma 3ref fr4, Gd TI, fcfu=r
'i?!lcill, m famt, a)ft ifGr, fta 4ta rat, ir mrf, { fact : 110001 at #lt rt
a1RGI
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision

~~--ea-· r1- oplication Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
as z!rx:-◊,
0
,,.~~ ce•rR41l;,~~iament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the

~l,,'o £.t-~-- ~tlo~)·ng case, governed by first proviso to sub-section (1) of Section-35 ibid:
#s {pis ?E ° ty et~ &,:;_, (ii ff» ~ '1T61" cffI" "ITTtrf mm j ura hatf aral fa8t ogrIR zur 37I #lr #
:,.,:: 0 ....n.,.,.,... ~ ,::-.,

%. sf%8t rvsrir aw qssrr i mr a u g;f i, za fh# raertzn rust i ark
; ,,,,~ cb I x'<51 I~ "lf <lf fcnm 'ft 0-s P 11 '< # "ITT '7f61" ufazu h hr g{ t I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(q) qr as Rh@l vl, zr q? Raffa ml R al m1a # @Rfor i sqitr zyc #a ra R
arr zrca #aR mm i itmaa fat zig zn gar fufaa &1 •

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifn« 6t sn«a zeen ya a fg uit setfmu # {&st h or?r sit s
eart giRm gaf 3gm, srfa r uR ata w znTarfa rffu (i.2) 1998

tfRf 109 GRT ~ ~ TJ-q 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ~~ ~ (3T1frc;f) Alll-flclcll, 2001 # Ru 9 a siafa Raff{e qua in zy-o i t
uRji , famar uf om )faft 4 mmft e--rl vi or4ta srkr #t
at-at ufaji mrr UR 3n4a fur urr afe1 Ur Tr arr g. I rngff a sifa arr
35-z Raffa tgrad rr tr'3ITT"-6 'cf@Trf cBT Wd 'lft ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and·
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) Rfur 3mr4at # mer sf icav ya cra rt <TT ffl cf51=f 'ITT 'ITT ffl 200/- ffl :f@Ff
#6ht ung ailuf iccamn ga alg "GlfTcTT 'ITT 'ill 1 ooo/- cffr ffl :f@Ff cffr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft c#, #tr surd zyca vian 3rfttr =urzaf@raw a 4fr s4le-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu Un4a grca 3rf@fm, 1944 cBT tfRf 35-t"/35-~ ~ 3Whr:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en)

(a)

fRra 4Rb 2 (1) a ia, Gar # 3rarat at rfta, sr4ht #m i v4tar gee,
aft; 3naa yca g var 3r4ht1 mrznf@raw (frebc) at ufa 2flu fl0at,
3H5l-f&l~l& ~ 2ndl=f@T, cil§l-llctl 'J..fcR ,JRRclT ,ffi 'cFFWl-l,'3i(?l-lc'tlcillc't -380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other t · ·n para-2(i) (a) above.



(3)

---3---

The appeal to the Appellat13 Tribunal sh,all .O.!?. filed in quadruplicate in form EA-3
as prescribed under Rule'6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

zrf gr mgr i a{ ca sesi r rat tr & it re@t prsit fg #) ar {TIT
gfra ir f@sat urt arRg si zr # tl g sf fa far qdl arf a ark fry
renferf sr@tr znrznf@rasur at g srfl qr a#hral at g am4aa fan urur &
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of

. Rs.100/- for each.

0

0

(4) nrnrau yen arf@,fr 497o znt iit@er #1 3rq@-4 # siafa feifR fa; 31Jra
3aaa n {ea 3ar qenfenf fufu If@ratmat i ,@ta #t ga JR R 6.6.5o t-B
cf)l rlll.!llc1.!l ~ Rqjc WIT m-TT ~ I .

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5). <a 3j if@r mrrci at firr aw4 ar frm+=rr ctr 3ITT aft err araffa f@hut Gnat ? ut
«#tr yen, #sh sna yes vi hara ar@#h zrrznf@raw1 (raff4f@) frm, 1982 i
Rl%TI%1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) fr gyca, tu sq1« ye vi hara or@# zmrnfraa (Rrec), # 4fa sr4tit
mm afar air (Demand) yd. s (Penalty) cBT 10% 1l'f \lfm cl5xr!T ~ % I~'
~1l'f \lfm 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

4du 3alayeasjaash siafa, sf@regrafar atii(Duty Demanded) -
(i) · (Section)m 11D Zf5"cfQC,f;rfi~;
(ii) f@tarn1eraraz fez a6luf,
(ii) #azkfszuilafu 6bas+2uzRI.

> uqaaar visasrtrukqfoar#lgeara, '3f1fuf1 &lffilctakfg q&rfsat
f2urmra@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

'°' -a~ mi T'li'f~ CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
',s""u.", fthe Finance Act, 1994)g te \i Under Central Excise and Service Tax, "Duty demanded" shall include:i 2@ i @ amount determined under Section 11 D;
, =. fl} (11) amount of erroneous Cenvat Credit taken;
·s ·$9,

~.,,.,,0 .. -o~,;,"'"' • (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
hufsfl fravrkrr susi zyeso arrar zesurus Ralf@a gt al fag nuye

# 1o/taru sitsgikaa zusRaif@a stasaus 10% W'@Ff 1R cffl" 'GIT~ i I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEALrerye,

The present appeal has been filed by Mis. Chetan Mehta, Proprietor of Mis.

Devashish Construction, B-16, Shivam-2 Bungalows, Gala Gymkhana Road, Near

Sharanam County, Bopal, Ahmedabad - 380058 (hereinafter referred to as "the appellant")

against Order-in-Original No. CGST-06ID-VIIO&A/081Chetan/AMl2021-22 dated

28.04.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AQOPM9167E. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 84,24,7411- during the FY 2014-15, which was reflected under the heads

"Sales I Gross Receipts from Services (Value from ITR)" or "Total amount paid I credited 0
under Section 194C, 1941, 194H, 194J (Value from Form 26AS)" provided by the Income

Tax department. Accordingly, it appeared that the appellant had earned the said substantial

income by way of providing taxable services but has neither obtained Service Tax

registration nor paid the applicable service tax thereon. The appellant was called upon to

submit copies of Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS,

for the said period. However, the appellant had not responded to the letters issued by the

department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST-06104-

571/O&A/Chetan/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs.

10,41,2971- for the period' FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read

· Section 70 of the Finance Act, 1994; and imposition of penalties under Section 76,

77(1) & Section 78 of the Finance Act, 1994.

4
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2.2 The Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 10,41,297/

was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994

along with Interest under Section 75 of the FinanceAct, 1994 for the period from FY 2014

15. Further (@) Penalty of Rs.. 10,41,297/- was also imposed on the appellant under Section

78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77 of the Finance Act, 1994 for failure to taking Service Tax Registration;

and (iii) Penalty of Rs. 40,000/- was imposed on the appellant under Section 70(1) of the

Finance Act, 1994 for riot furnishing service tax returns.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal

on the following grounds:

• The appellant, Chetan Mehta, Proprietor ofMis. Devashish Construction, is engaged

in providing Construction of Canal, and Irrigation Works service through Petty

Contractors, and various small Construction Contractors.

• During the FY 2014-15, the appellant had been sub-contracted Construction works,

pertaining to Canal to be constructed for Sardar Sarovar Nigam Limited (SSNNL)

from Mis. M.V. Omni Projects (India) Ltd. and M/s. NCC Limited (hereinafter

referred to as "the main contractors"), where the main contractors had been awarded

the work by Mis. Sardar Sarovar Nigam Ltd.. The main contractors in tum hired the
appellant for carrying out construction of certain blocks out of the Canal's

construction work entrusted to them by SSNNL.

• It is not disputed that the construction services provided by the main contractor to

SSNNL was exempted from payment of Service Tax vide clause (d) of Sr. No. 12 of

the Notification No. 25/2012-ST dated 20.06.2012. It is not disputed that the

construction services provided by a sub-contractor to a principal contractor is

exempt from levy of Service Tax vide clause (h) of Sr. No. 29 of the Notification

No. 25/2012-ST dated 20.06.2012, where the construction service provided by the
principal contractor is exempt. Therefore, the construction service provided by the

5
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appellant to the main contractors was exempted from levy of Service Tax as per Sr.

No. 12(d) read with Sr. No. 29h) of the Notification No. 25/2012-ST dated

20.06.2012. The appellant had provided construction services amounting to Rs.

84,24,741/- (Rs. 60,97,990/- to MIs. M.V. Omni Project (India) Ltd. and Rs.

23,26,751/- to Mis. NCC Ltd.) the main contractors which was accordingly exempt

from payment of Service Tax. The appellant had not provided any service other than

above-mentioned services to the main contractors. The appellant was hence neither

liable to pay Service Tax, nor liable for obtaining Service Tax Registration. The

appellant, accordingly, did not obtain the Service Tax Registration and not paid
Service Tax on the exempted services provided by them.

• The appellant had also sub-contracted the construction work to various Petty

contractors, who had provided the Works Contracts Services to the appellant, which

the appellant in tum had billed to the main contractors. Since the services provided

by the appellant to main contractors are exempt from Service Tax, the appellant has 0
not taken benefit of the Cenvat credit charged by such Petty contractors.

• The appellant received a letter dated 31.07.2020 from the Superintendent, Central

Excise & COST Range-I, Division-VI, Ahmedabad North directing the appellant to

explain the reason for non-payment of Service Tax and in response to the said letter

the appellant vide letter dated 05.09.2020 received by the COST Division-I,

Ahmedabad North on 08.09.2020, submitted copies of required documents along

with Work orders. However, the adjudicating authority had out right ignored the

submission made by the. appellant and issued show cause notice on 28.09.2020

alleging that the appellant failed to submit the required details and documents.

• Without prejudice to above, the appellant submitted that the show cause notice

issued with assumptions, whims and fancies, based on information in Form 26AS

only, which is unjust and illegal. The entire proceedings has been initiated and

undertaken without considering the documents and information submitted by the
appellant.

6
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• Without prejudice to above, the appellant submitted that the impugned order is not a

speaking order to the extent, it fails to provide the proper Service Tax category and

classification under which the services are allegedly classified, as Service Tax can

not be made applicable without a proper classification. The adjudicating authority

had failed to justify the classification adopted for the purpose of levying Service Tax

and the only basis behind the assumption taken by the adjudicating authority is the

Profit and Loss Account submitted by the appellant before the issuance of the SCN.

• After referring the Profit and Loss Account, the adjudicating authority had formed a

judgement that the appellant was not providing Works Contract Services but

providing Labour Services on the basis of the fact that there was not element of

purchase ofmaterial in the Profit and Loss Account.

O

0

• Without prejudice to the above, the appellant submitted that the appellant is a sub

contractor of the main contractors and undertakes Construction of Canal and

Irrigation Work Service through Petty Contractors and various small Construction

Contractors. The business model of the appellant is to hire small Petty Contractors

and further sub-contract small activities. The Petty Contractors charged and

recovered the consideration from the appellant on the basis of and on completion of

the activities assigned to it, which inclusive of the material and labour. However,

since the cost incurred by the appellant for sub-contracted activities, is significantly

attributable to Labour charges and minimal amount attributable to goods / materials,

the Accountant of the appellant had recorded all these expenses as Labour charges

as per the Generally Accepted Accounting Principles (hereinafter referred to as

"GAAPs"), which is purely an accounting matter. The Accounting is governed by

GAAPs, which are completely different from Finance Act, 1994. Neither the

Finance Act, 1994 provides any accounting principle, nor the accounting treatment

as per the GAAPs can result in an outright change in the, classification of service

provided which has the effect of taking away an exemption provided by the

Government for building the infrastructure at reasonable and competitive cost.

Therefore, the accounting of the services taken by the appellant from Petty
Contractors as Labour charges, in the premise that a significant portion of the

activity consist of Labour charges, can not result in changing or altering nature of

7
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the Works Contract activities performed by the appellant as Labour Services.

Therefore, the adjudicating authority is grossly erred while holding that the services

provided by the appellant are Labour services.

• Without prejudice to the above, for sake of argument, even if it is accepted that the.

appellant is a Labour contractor, the service provided by a Labour contractor

squarely falls under the Reverse Charge Mechanism under Notification No.

30/2012-ST dated 20.06.2012, which shifts the burden to discharge the Service Tax
on the recipient of services.

• Without prejudice to the above, the appellant place reliance· on the Order-in-Original

No. WS07/O&A/OIO-123/AC-RAG/2021-22 dated 03.03.2022 issued by the

Assistant Commissioner, Central Excise & CGST, Division-VII, Ahrnedabad South

related to an identical matter, wherein the Assistant Commissioner had dropped the

demand. The appellant submitted copy of the OIO dated 03.03.2022 along with
appeal memorandum. 0

• Without prejudice to the above, the appellant submitted that SCN is time-barred, as

there is no suppression of facts or fraud and hence, the adjudicating authority has

travelled beyond the four comers of law while invoking the extended period. The

information relied on by the adjudicating authority is already on public domain and

was always accessible by the Service Tax department. The appellant was of opinion

that the services provided by the appellant to main contractors were exempt and

there was no requirement to obtain Service Tax Registration, or to make payment of

Service Tax or to file Service Tax returns, and hence he was not required to submit

the above information and documents with the Service Tax department, and by no

stretch of imagination or interpretation of law, this can be treated as suppression of

facts. Therefore the adjudicating authority has grossly erred in invoking extended

period of limitation.

• Without prejudice to the above, the appellant submitted that it is a settled principle

of law that the issues and matters arising out of interpretation of law, cannot be laid

to have been done with intent of fraud, or wilful misrepresentation, or for

8
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t.

suppression of facts, or with the intent to evade payment of tax. Therefore, the
extended period of limitation cannot be invokable.

• Without prejudice to the above, the appellant submitted that where the original

demand itself is wrong in law and liable to be dropped, there arise no question of
payment of interest.

• Without prejudice to the above, the appellant submitted that where the original

demand itself is wrong in law and liable to be dropped, there arise no question of
imposition ofpenalty and / or Late fee.

0

• On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be
quashed and set aside.

4. Personal hearing in the matter was held on 17.01.2023. Shri Vikas Agarwal,

Chartered Accountant, appeared on behalf of the appellant. He reiterated the submissions
made in the appeal memorandum.

0

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand against the appellant along with interest and penalty, in
thefacts and circumstance of the case is legal and proper or otherwise. The demand pertains
to the period FY 2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY

2014-15 based on the Income Tax Returns filed by the appellant. Except for the value of

. .

9

r
"Sales of Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of

service the non-levy of service tax is alleged against the appellant. Merely because the
ellant had reported receipts from services, the same cannot form the basis for arriving at
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the conclusion that the respondent was liable to pay service tax, which was not paid by

them. In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions of the Board to issue show cause

notices based on the difference in ITR-TDS data and service tax returns only after

proper verification offacts, may be followed diligently. Pr. Chief Commissioner

/ChiefCommissioner (s) may devise a suitable mechanism to monitor andprevent

issue of indiscriminate show cause notices. Needless to mention that in all such

cases where the notices have already been issued, adjudicating authorities are·

expected to pass ajudicious order after proper appreciation offacts and submission
ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a
proper ground for raising of demand of service tax.

0

7. I also find that the appellant have also contended that the demand is barred by

limitation. In this regard, I find that the due date for filing the ST-3 Returns for April, 2014

to September, 2014 was 14 November, 2014 (as extended vide Order No. 02/2014-ST ()

dated 24.10.2014). Therefore, considering the last date of which such return is to be filed, I

find that the demand for the period April, 2014 to September, 2014 is time barred as the

notice was issued on 28.09.2020, beyond the prescribed period of limitation of five years. I,

therefore, agree with the contention of the appellant to that extent that even if the

suppression is invoked, the demand is time barred in terms of the provisions of Section 73
f the Finance Act, 1994. Therefore, the demand on this count is also not sustainable for the

10
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period from April, 2014 to September, 2014 as, the same is barred by limitation. In this

regard, I also find that the adjudicating authority has not taken into consideration the issue
of limitation and confirmed the demand in toto.

7.1 For the remaining period from October, 2014 to March, 2015, the due date of filing

ST-3 Return was 25 April, 2015. However, due to COVID pandemic, in terms of

relaxation provision of Section 6 of Chapter V of the Taxation and Other Laws (Relaxation

of Certain Provisions) Ordinance, 2020 (No.2 of 2020) dated 31.03.2020, and the CBIC

Notification G.S.R. No. 418(E), dated 27-6-2020, the Central Government had extended the

time limit in the taxation and other laws. In terms of said Ordinance, where the time limit

specified in an Act falls during the period from 20" March, 2020 to 29" September, 2020,

the same shall stand extended to 31" March, 2021. In the instant case, the due date for

issuing SCN was 24" April, 2020, but the same was issued on 28" September 2020.

) considering the relaxation provided vide above Ordinance in the time limit for issuance of

SCN, I find that the notice covering the period from October, 2014 to March, 2015 was
issued well within period of limitation.

0

8. It is also observed that the appellant is not registered with the department. Further,

the entire demand has been raised based on ITR data provided by Income Tax department.

The adjudicating authority, in the impugned order, had held that the appellant had received

an income of Rs. 84,24,741/- from contracts and incurred expenses of Rs. 79,45,404/

towards payment of labour charges. As no expense was incurred towards purchase of

material, the services rendered by the appellant cannot be classified under 'Works Contract'

Service. It was further held that the services rendered were of Labour Contractor, hence not

covered under 'Construction service' as claimed by the appellant. The adjudicating

authority has also denied the benefit of Exemption Notification No.25/2012-ST dated

20.06.2012, on the findings that the appellant has neither provided 'Construction Services'

related to Canal or 'Works Contract service' but provided labour services to the main
contractors.

8.1 In this regard, I find that the M/s. Sardar Sarovar Narmada Nigam Ltd. has issued (i)
a Work Order dated 04.02.2012 to Mis. M.V. Omni Projects (India) Ltd. for the work of----

ting 19 minors of Block No.42 of Jhinjhuwada Branch Canal and O&M for 5

11
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years" and (ii) a Work Order dated 12.03.2012 to Mis. M.V. Omni Projects (India) Ltd. for

the work of "constructing 19 minors of Block No.51 of Jhinjhuwada Branch Canal and

O&M for 5 years". The appellant also submitted a Work Order dated 15.04.2014 issued by

Mis. M.V. Omni Projects India Ltd. to the appellant for the work of "constructing 19 minors

·ofBlock No.42 of Jhinjhuwada Branch Canal and O&M for 5 years" for Rs. 60,97,9901- on
sub-contract basis.

8.1.1 It is observed that in the Work Order dated 15.04.2014 issued by Mis. M.V. Omni
Projects (India) Ltd., the scope ofwork is mentioned as under:

(a) Clearing Julifora (profails) jungle including up-rooting & removing of
juliflora stumps along the pipe lines.

(b) Barricading to pipelines trench from side to ensure safety and cautioning to

the public & traffic including required caution board and taps etc. as per the site in-
charge. O
(c) Barricading and diversion of traffic with 1000 mm thick UCR masonary wall

5 mtr long and 1.3 mtr height over lean concrete 3" thick including pointing and
white wash outside all indicated.

8.2 I also find that a letter for Acceptance of Tender dated 26.02.2014 issued by the

Executive Engineer, Project Construction Dn. No. 4, Rajkot to Mis. NCC Ltd. for the work

of "Sauni Yojna: Link3, Package 2, Engineering, Procurement and Construction (EPC)

Contract for Construction of Intermediate Pumping Station at Chainage 12.7 Km near

K.hatadi village and and supplying and laying of twin MS pipeline (Pumping) of 3000 mm

dia..". The appellant also submitted a Work Order dated 20.12.2014 issued by Mis. NCC

Ltd. to the appellant for the work of "Site area levelling, jungle clearance, filling with soil 0
and Earth work excavation for trail pits and formation of approach roads etc. for Sauni
Yojana Project, Pkg-2" for Rs. 1,05,39,350/- on sub-contract basis.

8.2.1 It is also observed that the in the Work Order dated 20.12.2014 issued by MIs. NCC
Ltd., the scope ofwork is mentioned as under:

12
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(1) Barricading and diversion of traffic with 1000 mm thick UCR masonary wall

6 mtr long and 1.3 mtr height over lean concrete 3" thick including pointing and
white wash outside all indicated.

(2) Breadking hard rock for approach roads 3000 mm dia.

(3) Clearing Julifora (prosafis) jungle including up-rooting of 3000 mm dia

(4) Construction of infiltration well with brickwall and RCC upto GL. .

(5) Construction of security room including all materials, labour, tools & tackle,
etc.

(6)

(18) Shoring shuttering including material & labour.

8.3 On the basis of the aforesaid scope of works mentioned in work order for sub

contracting the work to the appellant, I find that the service provided by the appellant is

Q related to clearing site for canal as well as constructing wall, formation of approach road,

other construction activity, etc. and the work is required to be carried out with material

required and thus, termed as work contract service for construction of canal.

8.4 On basis of the aforesaid work order and discussion made above, I find that the

appellant have carried out work related to Canal and Irrigation for M/s. M.V. Omni Projects

(India) Ltd. & Mis. NCC Ltd. on sub-contract basis, which was originally allotted to the

Mis. M.V. Omni Projects (India) Ltd. & Mis. NCC Ltd. by the Government.

0

8.5 I also find that, in their Profit & Loss Account, the appellant have shown an income

of Rs. 84,24,741/- as contract income out of which they have charged an amount of Rs.

79,45,404/- towards labour charges, for which, the appellant submitted that as the amount

attributed to goods/materials was minimal compared to the labour charges, hence all these

expenses were shown as Labour charges as per the General Accounting Principles, which
appears to be acceptable.

8.6 In view of the above, discussion, I find that the appellant is eligible .for benefit of

exemption from Service Tax as per Sr. No. 12(d) of the Notification No. 25/2012-ST dated

' , .2012, the relevant abstract of the same is as under:

13
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"Notification No. 25/2012-Serice Tax dated20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (I) of
section 93 ofthe Finance ct, 1994 (32 af1994) (hereinafter referred to as
the said Act) and in supersession ofnotification No. 12/2012- Service Ta
dated the 17th March, 2012, published in the Gazette of India,
Extraordinary, Part II, Section 3, Sub-section () vide number G.S.R. 210 (E),
dated the 17th March, 2012, the Central Government, being satisfied that it
is necessary in the public interest so to do, hereby exempts the following
taxable services from the whole of the service tax leviable thereon under
section 66B ofthe saidAct, namely:-

] .
2 .

12. Services provided to the Government, a local authority or a
governmental authority by way of construction, erection, commissiorig,
installation, completion, fitting out, repair, maintenance, renovation, oralteration of-

(a) [a civil structure or any other original works meant predominantlyfor
use other thanfor commerce, industry, or any other business or profession];

omitted by Notifcation No. 6/2015-ST dated 01.03.2015 w.e.f01.04.2015

(b) a historical monument, archaeological site or remains of national
importance, archaeological excavation, or antiquity

specified under the Ancient Monuments and Archaeological Sites and RemainsAct, 1958 24 f1958);

(e) [a structure meant predominantly for use as () an educational, (ii) a
clinical, or (iii) an art or cultural establishment;] omitted by Notificato

. No. 6/2015-ST dated 01.03.2015 w.ef. 01.04.2015

(cl) canal, dam or other irrigation works;

(e) pipeline, conduit orplantfor () water supply (ii) water treatment, or (iii)
sewerage treatment or disposal; or

(f) "... ·····

9. In view of the above, I hold that the impugned order passed by the adjudicating

authority confirming demand of Service Tax, on the income received by the appellant

during the FY 20 14-15, is not legal and proper and deserves to be set aside on various

counts as enumerated above. Accordingly, I set aside the impugned order and allow the
led by the appellant.
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10. ·ft« #afrtaf Rt +&sf# Rqzrt 5qln at# a fan sat? [
The appeal filed by the appellant stands disposed of in above terms.

Co eals)

2023
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