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~Date : 09-02-2023 \Jl"M m cBl' ~ Date of Issue 15.02.2023

~ (3llfR;:r) Wxf 'Cffffif
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/A'bad North/Div-VII/ST/DC/105/2021-22
~: 21.01.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VII,
Ahmedabad-North

314"lc>1cbci~ cbT -;:,r:r -qci" "QTif Name & Address

1. Appellant

M/s K. 8.Builders,
B-434, Supath-11 Complex,
Nr. Juna Vadaj Bus Stand,
Usmanpura, Ahmedabad-380013

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al anfa zg rat 3mar sriits 3Ta aa & at a mag uf zrnferfa
ft sal; +Tgr 37f@rant at 3llfR;:r znr g=err area Igd a aar &1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

7rdal qr rlrvr 3mraa
Revision application to Government of India :

() 4q sqca 3rf@,fr, 1994 cBl' 'cfRT rn ~ ~ ~ l=fflwlT cB" 6fN "B ~
'cfRT "cb1" "lj"q-'cfRT mer acga siwfa gnlerw 3da 3ref aa, ma war, fcITTr
iatu, vua f@qr, a)ft ifhra, Ra {tua, ia rf, { fac4 : 110001 cBl" cBl' \ifAT
a1fey t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) 7:lR l=j@ q5l' "ITTA a a hat sf arar fa#t quernzut r1 rap
a.£@##$RM#err zw eerri #i ma a s g mf k, a fa# oerir avsark
-{). ~I'- CENT , r ,-_ M ; A -> - .E

_, · C/;rm :r-rr::T ...; <TT fcITT:fr 'f!O,sJJII-< ...; 61 l=!IB at qfhzuT air1 g 6 I

.::.,;., f any loss of goods where the loss occur in transit from a factory to a
hous another factory or from one warehouse to another during the course of
es~g goods in a warehouse or in storage whether in a factory or in a warehouse.
*
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(cp) 'lfficf * ~ fcITT:fr ~ <TI roT if Ruff mT W zu7 T a f21Al-Jfo1 if ffl1T~~~ tix
nra zycan a Remmit ma # are fan#tg ar var Ruff ?]

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

aifa star4a t saran zca # gar a fgis@h feea al nu{&st hsm2gr it ga
clffl gi fur a 4arfa rrgr, r@a # rr 1TTfur err w:m tix zur arfa« rfea (i2) 1993
clffl 109 rr fgara fhg 7R 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. 0

(1) #4a saraa zgca (rft) Rana81, 2oo1 # fu # siafa Raff&e qua in gg-s ## t
uRji j, )Ra mer a uf arr )fa Rafa ah m # fa p-srlr vi srft am2er
at-at ufi a rt sf amaa Rau el a1Reg] Ur er arr g. al gzrgff # siafa ear
35-~ fuffa4mar mad mrr €)ms rear t uf ft eh#t afeg]

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ff@cr am4aa arr usf icaa an va arr r} a 'iNffi c/J1i 'ITT "ITT m 200/- ~ 'TfflR
#t ug it uii vicara ya car a snrat 'ITT "ITT 1000/- al #ha 41arr at Gig]

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ftar zyc, #fr1 Gula= yes gi hara 3rqq mrznf@raw # fa 37ft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #ta snaa zc rf@,fzu, 1944 6t err 35--8t/3s--z siafa­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(#) saffra qfoa2 (4)a i sag rur a arara at 3r4la, sr#tat # mu # v4la gc,
a#ta la gyc gi hara 3r4l4hr nznf@raw (Rre€) al ufga 2Rh tfrfucnr,
~i5l-Jc(l~lc( if 2nd l=f@T, isl§J-Jlcil 'l-fcR ,'3RRcIT ,fTRlH•Wlx,d-lt?J-Ji:tlisllc't -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than a · · ara-2(i) (a) above.
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The appeal to the Appellat~ Tribunal shall be,filed in quadruplicate in form EA-3
as prescribed under Rule 6 of ·Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) 4f? z arr?r i a{ per om#ii armr tar ?& a r@ta per sitar fh at 'T@Ff
sqjaa inr f@au u alRg < dz cfi sh g ft fh fur qdl arf aa # fry
zrenfe,fa 3r@ht1 mrnff@raw at ya or4ta zr 4tu var al ya 3ma fan urt &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) ur4tau zgca 3rf@)Rua 497o zqn igjf@ea at~-1 cfi 3WIB ~t!lfur ~~ '\i'cffiarea u ca sr?gr zrenfenf fufu qf@rash # am?gr i a ,@i at va fa u .6.so ha
Q)f --xlllllC'lll ~ RcBc 'C'l1Tf 'o1rfT~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za i iif@r mci at fziarwa cf@ mlTT ct)- 3it sft eznra naff fur urat ? uit
#tat zyea, €t nla zyc vi @tar 3r@tr urn@raw (araff@4fen) frr:r:r, 1982 if
Rea 1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) #tr z[ca, 3tu snl«a ye vi @hara rd#t znrnf@raw (Rrec), uf sr4at a
~ if c!5cfa:r lWT (Demand) ~ ~ (Penalty) Q)f 10% 'q_cf st an 3#fatf ?1areaifa,
~'q_cf 'Glm 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~'3fR~'cfR"W '3-@T@',~m,rr "~cp1l=J11T''(Duty Demanded)-
(i) Section)as uphazafufRauft,
(ii) fr ·ea raz#fez 6lfr,
(ii) #az2fee fit±fu6aaa±rft.

> asaura ifaasrfai use& qa star6lgear a, arfhalfaqk a f@gqrfa
farrne.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
.. · eci <'lc1. (ii) amount of erroneous Cenvat Credit taken;
.%s?g.. (ii) amount payable under Rule 6 of the Cenvat Credit Rules.
$ $2 _ kuf srftr ufraswrkrt orye &rrar zyeasa aus Rtq1ffia m 'dT +fllT~~~

~

tl ~-( 'rt~_.lf> 1 : o/~.~~ 'CR~~~ GU'6 Rtq1ffia m~ GU'6~ 10%~'CR qfl- 'GIT~ '6' I~ .. ( '') i:J!J .
\•~;,In view of above, an appeal against this order shall lie before the Tribunal on
~~g.a.yment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, Where penalty alone is in dispute."
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F.No.GAPPL/COM/STP/708/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. K.B.Builders, B-434, Supath-II
Complex, Nr. Juna Vadaj Bus Stand, Usmanpura, Ahmedabad-380 013 (hereinafter
referred to as "the appellant") against Order-in-Original No. CGST/A'bad North/Di­
VII/ST/DC/105/2021-22 dated 21.01.2022 (hereinafter referred to as "the impugned
order") passed by the Deputy Commissioner, Central GST & Central Excise, Division-VII,
Ahmedabad North (hereinafter referred to as "the adjudicating authority). Tie
appellant were holding Service Tax Registration No.ALTPS6506KSD001 and were
availing CENVAT credit. They were also liable to pay service tax under Section 68(2) of
the Finance Act (F.A), 1994, on taxable services received by them under Reverse
Charge Mechanism (RCM).

2. Briefly stated, _the facts. of the case are that during the course of audit of the
records of the appellant conducted by the officers of Central Tax Audit, Ahmedabad
Commissionerate covering the period from April, 2014 to June, 2017, following
observations were made under Final Audit Report No.44/2019-2020:­

a) Revenue Para-l: On verification of financial records and ledgers, it was .
noticed that during the FY.2014-15, the appellant had constructed
Community Hall at Thakkernagar in Ahmedabad for Ahmedabad Municipal

· Corporation (AMC) and availed the exemption under SI.No.12 of Exemption
Notification No.25/2012-ST dated 20.06.2012. As the Community Hall was
intended to be used for commercial purpose, it appeared that the said
exemption was not admissible. As per the documents made available to the
audit, it was seen that the appellant had received an income of
Rs.1,03,06,721/- against the Work Order dated 20.02.2014, on the which the
service tax liability of Rs.5,09,564/- was worked out.

0

b) Revenue Para-2: During the scrutiny of records of the EY. 2016-17, it was O
noticed that the appellant had provided Works Contract Service valued at
Rs.1,51,14,113/- to M/s. Industrial Extension Bureau (iNDEXTb) under Work
Order No.1EB/MD/GM(MM)/MM/Civil-Maintenance/2016-17 dated
29.11.2016. The appellant provided civil repairs and maintenance services
to iNDEXTb and have availed 60% abatement on the value of the worts
contract on the premise that that the said activity are covered under
'original works' as provided under Explanation l(a) to Rule 2A of the service
Tax (Determination of value) Rules, 2006. It appeared that the civil repairs
and maintenance services rendered by the appellant to iNDEXTb does not

4



F.No.GAPPL/COM/ST~/708/2022-Appeal

5
j

fall under 'original works'. Hence, thetapp_ellant were required to discharge
the service tax on 70% of the gross amount charged for the works contract.
Accordingly, . they were required to discharge the· tax liability of
Rs.15,86,982/- out of which the appellant·had already discharged l_iability of
Rs.9,06,846/-.. So, the remaining differential' amount· was worked out to the
tune of Rs.6,80,135/-.

c) Revenue Para-3: Scrutiny of ledgers/records of CENVAT credit for the
period F.Y. 2015-16 revealed that the appellant has availed and utilized. . . .

, J• CENVAT credit amou_nt of Rs.48,803/- paid on input service. The appellant

? EEE:.z
$$a......o...-..
.:;(p.,;1;;*'1:f,;, ·itheiefOi-e issued by the Deputy Commissioner, Circle-Ill, CGST, Audit, Ahmedabad videla •.. · ·:·- •:,: .. ·. " . . .

\jU;'),f,\( ' F:,!':Jp,\fI/l(b)SSS/Cir-lIVAP-18/18-19, proposing Service Tax demand of Rs.5,09,564/­
Jc. #i%•;i aloo9;yith · interest. 70% . on the gross amount of Rs. 1,51,i4,113/- charged was
//:))?{ ,·· 'j:,~Of,~;ed to be considered as taxable value andtotal service tax liability of1. %. - . . .
/J.kJ'!];\:;,, RsjS,8,6,982/- was arrived. However, as the appellant had already discharged the
i+li;;';/-?f:;{<·:/Service Tax amount of Rs.9,06,846/-, the same -was proposed to be appropriated
\J}".(i:,f/f(.. , against the total Service Tax liability of Rs.15,86,982/- and unpaid amount of,•·._,t !:·•. :···\·n·_, ·- -::·. - .,.

iJ\' .-:}\< .. ,Rs.6,80,135/- was proposed to be demanded alongwith interest. Demand of wrongly:<-!---.. - . '\'

i. av.ailed CENVAT credit amounting to Rs.48,803/- alongwith_ interest was also proposed.
i:J,!J!J.\)I;c'AII :the above demands ·were proposed alongwith interest undeC proviso of Section;-2,- . . . . · · ' ·..

i'.}l_):)'itf >)'3(1) & Section 75 of the Finance Act, 1994, respectively. Impositiori of penalty under:js. ·.'.. •

#l$,@. "e.rton.or seton 78(1) of the F.A., 1994 was also· proposed on the above
4O,a..demands.
##$$%­
/Jt:;\t;i{h}it:·2.3 · The said SCN was adjudicated vide the .impugned order,· wherein the total
:,f?};f(;;;;;t -S~;vice Tax demand of Rs.12,38,502/- (Rs.5,09,564/-, Rs.6,80,135/- and Rs.48,803/-)"·# . ·:· ' . ' . ' .
tj±% hf#fwereconfirmed · a Iongwith interest. Penalties equ iva Ient to service tax demandsr.2r.cg;i--·.....c .>·"" confirmed were also imposed.i

I

':.!·

,!; ..,...,..,..,.--,,.....; Being aggrieved with· the impugned order, the appellant have preferred the. . . .

nt appeals on the grounds elaborated below:
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0

Section 78 is not imposable.

► The Community Hall for AMC is primarily intended to be used for creating ~
facility for the benefit of public at large, not for commerce, hence the
appellant are entitled to the exemption granted under. SI No. 12(a) of
Notification No.25/2012-ST dated 20/6/2012. They placed reliance on the
decision passed on the case of Manisha Projects Pvt. Ltd. -2019 (24) G.S.T.L.
741 (Tri. - All.).

► The 'Original work' is defined under Explanation 1(a) of Rule 24 of Service Tax
(Determination of Value) Rules, 2006 and means, all new constructions; all
types of additions and alterations to abandoned or damaged structures on
land that are required to make them workable and erection, commissioning or
installation of plant, machinery or equipment or structures, whether pre­
fabricated or otherwise. The said definition does not include the civil repairs
and maintenance work carried out in this case by the appellant for M/s.
Industrial Extension Bureau (iNDEXTb). Hence, the works contract service of
civil repairs and maintenance provided by the appellant to iNDEXTb would
attract provisions of Rule - 2A (ii) (A) of Service tax (Determination of Value)
Rules, 2006, where the appellant is required to pay Service tax on fourty per
cent of the total amount charged for the entire works contract, which was
rightly complied & deposited service tax during the impugned period.

► Denial of CENVAT credit on the basis of assumption that documentary
evidence was not produced is not sustainable. They placed reliance on catena
of decisions allowing the same. Madhava Laxmi Mills Ltd-2006(3) STR 147;
Nexus Computers- 2005 (190) ELT 55 CESTAT; System India- 2008 (232) ELT
459 etc.

► Extended period of limitation cannot be invoked in the present case since
there is no suppression, willful mis-statement on the part of the appellant.
Hence, the notice is time barred. They relied on following decisions.

► 2017 (50) S.T.R. 265 (Guj.)- Surat Municipal Corporation
> 2017 (51) S.T.R. 273 (Tri. - Del.) - Bajarang Lal Shrimal Engineers &

Contractors O
► They were under the bonafide belief that the activities are exempted. They

relied on Steel Cast Ltd-2011 (21) STR 500 (Guj). Therefore, penalty under

► As the issue involves interpretation of statutory provisions of statute or
exemption notification. Unless malafide intention is proved suppression cannot
be invoked and penalty is also not impossible. They placed reliance on Bharat
Wagon-(146) ELT 118 (Tri-Kolkata), 2001(135) ELT 873 (Tri-Kolkata), 2001(129)
.T458 (Tri-Del).

e
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4. Personal hearing in thematter was held on 06.01.2023. SHr Vipul Khandhar,
Chartered Accountant, appeared on behalf of the appellant. He re-iterated the
submissions made in the appeal memorandum., Ee also submitted additional written
submission dated 06.01.2023.

a) 'Whether the appellant is eligible for the benefit of exemption claimed under SI
No. 12(a) of Notific~tion No.25/.2012-ST dated 20/6/2012 in respect of

· coristn.iction of Community Hall for AMC?

civil repairs and maintenance services carried out by the appellant
·be considered taxable under 'Original Work' or under·'Maintenance &

: Repairservice'?

hc))Whether,the CENVAT credit availed on inputs service without production of
documents is admissible or not?

. 5. I liave carefully gone through the facts and circumstances of the case, the
impugned order passed by the adjudicatingauthority, submissions made in the appeal
memorandum, additional written submissions dated 06.10.2023 as well as the
submissions made at the time of personal hearing. The _issues to be decided in the

. present appeal are:-

4.1 In the additional submission, he has re-iterated the submissions of the grounds
,ofappeal and also submitted a copy of Work Order dated 29.11.2016 issued by

•. · iNDEXTb entrusting the work for various civil maintenance to be executed at Mahatma
Mandir, Gandhinagar and a copy of Work Order issued by AMC. He also relied on
decisions passed in the case of M/s. Jatan Construction Pvt Ltd- 2019(24) GSTL 552
(Raj), Bajrang Lal Shrimal Engineers & Construction- 2017 (51) STR 273 (Tri-Del) .

Thedemand pertains to the period F.Y.2014-15 to FY. 2017-18 (upto June, 2017)

. ·. · On the first issue, it is observed that the appellant has constructed the
+Community Hall for AMC and availed the exemption under SI No. 12(a) of.Notification
N0.25/2012-STdated 20/6/2012 during the FY.2014-15 to FY. 2017-18 (upto June,
2017) under the belief that the construction of community hall was not intended for
commerce, industry or any business or profession. Relevant text of the notification is

below:-

Notification No. 25/2012-ST dated 20.6.2012
• j .

r_vices_·:provided to the Government, a local authority or a
mental authority by way of construction,, erection., commissioning.,

7
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installation, completion, fitting out, repair, maintenance, renovation, or
alteration of­

(a) a civil structure or any other original works meant predominantly for use
other than for commerce, industry, or any other business orprofession;

6.1 It is observed that the Ahmedabad Municipal Corporation is a local body and is
responsible for the civic infrastructure and administration of the city of Ahmedabad.
They have to perform certain obligatory service and discretionary services. The
obligatory services include to name a few; Erection of boundary of city defining city
limits, Watering, Scavenging and Cleansing of all public streets and places, Sewage
services, Drainage services Fire services, Health & Medical services, Street Lighting
services, Maintenance of a. monuments 8 open spaces Identification of streets &
houses, Construction or acquisition of public markets and slaughter houses, Primary
education services, Health and hygiene services, Construction, maintenance and
alteration of bridges, Water supply services etc. The discretionary services on the
other hand include construction and maintenance of maternity homes & infant welfare
houses, maintenance of central laboratories, Swimming pool and other public health
services, Tree plantation on road sides, Construction and maintenance of public parks
and gardens, Construction and maintenance of theaters, community halls and
museums etc. Thus, from the above, it is clear that the construction of community
hall is not an obligatory service but a discretionary service hence the same can be for
business also. The AMC Community Halls are generally given on rent for conducting
social functions for which AMC collects charges. As far as the civil structures
constructed by the AMC are meant for use for business or commerce also, it cannot be
assumed that the Community Halls were meant predominantly for use other than for
commerce, industry, or any other business or profession, when the same does not fall
under their obligatory services.

6.2 Further, the appellant have also failed to produce any documents in support
their argument that the hall was meant predominantly for use other than, for
commerce, industry or any other business or profession. It is a well settled position of
the law that a person who claims the exemption has to prove that he satisfies all the
conditions of the Notification so as to be eligible to the benefit of the same. Hon'ble
Supreme Court in the case of Commissioner of Customs (Import), Mumbai v. Dilip
Kumar & Company 2018 (361) E.LT. 577 (S.C.) has held that burden to prove
entitlement of tax exemption in terms of the Notification is on the person claimingaao

mption. As the appellant could not produce any documents to justify their

8
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'argument, I find thatJhe hon-paymentof tax claiming ineligible exemption ,
· ·.·cannot be considered as a bonafide belief.

6' .60%abatement on the value of the works contract on the behalf that the said· activity
, are covered under 'original works' as provided under Explanati6n.:.l(a) to Rule 2A of

::,:·,·,. ·-::·<::. the ·service Tax (Determination of Value) Rules, 2006. The adjudicating authority,
,'ii.::'id:i"/i}ihowe\/er,' held that the civil repairs and maintenance services rendered by the
'J':',Jjj;\!lf)(i~ppellant ,;Joes not fall undef 'original works' as per the Explanation-I to Rule 2A, but
J.(hfbl}/Ih·\:''.~re covered u'nder Rule 2A(ii)(B): Hence, they were required to discharge the service
:i{ffi,K)l}Jri;)/:t~)on70% of the gross amount charged for the works contract.
#set-­
}l1t,\}:)2W%\_:/'ir. _On going through the Letter dated 29.11.2016 issued by iNDEXTb granting
i[:;\:,:(f~'.Jt Work Order No.lEB/MD/GM(MM)/MM/Civil-Maintenance/2010-17 to the appellant, it3'29•. ..­

~f':(f_}:f},Y;};j\)[t.Js obs_erved thafthe .appellant has ·been entrusted with various Civil Maintenance work
j:,/f;\)1~;'ti,'i\1() be ~xecuted at Mahatma Mandir, Gandhinagar. To examine the service tax liabilityMk,Le
t\Ft')?/tJ/;\onthe taxable income, I would refer to the Rule 2A of the Service Tax (Determinatioh··,·,·0.r : '+...- . .

·· e) Rules, 2006, relevant text of which is reproduced below:-

. .

9
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Ms, ­: _-•·.:•:;...'·, ~,

Further, I find that the exemption granted under SI.' No.12(a) covered under
Notification No.25/2012-ST, was withdrawn with effect from 1° April, 2015 vide

. ,N:?tification No..06/2015-ST dated 01.03.2015, as d<;1use (a); (c) arid (~) of Entry 12 were .
. . omitted. Subsequently, vide introduction of new Sr.No.12A by· Notification

f':Jo.09/2016-ST dated 1 March, 2016, this exempt.ion was re-introduced with effect
from 01.03.2016, provided a contract had been entered _into prior to 1 March, 2015
and on which appropriate stamp duty, where applicable, had been paid prior to such
date. Thus, in terms of above -changes and the disc:ussion held· above, I find that the

•; .. :- .. . . ·exemption is not available to the appellant. Further, I find that the case laws relied by·
4%1,f:Jtif;.\f..}rJttie;appellant.on the issue are not applicable to the present case as in all those cases:%:3±3%+35: .5%,8·1..'; ..·;· : __ .._ _-- ,- . . .
/jJfj:};j(:}}i;~;:n/(the demand pertained to the period prior to negative list regime where eligibility of
±$j$$$$"above notification was not in dispute. Further, in these cas_es the activities provided by.\;';/_.}.:•· ..·;,::.·.>;~·,.:!.:,.,.,:-<,;::::. · ... -. '. . '. .

fa[i;i;Oflgi{Y::;;r:";.thwi:lsse~see·; pertained to construction of hospitals etc which is not in this case. I,
I\J)ff;fitf~t1{H\);Jherefore;uphold the service tax demand of Rs.5,09,564/- alongwith interest. ·mes ­

. • • ··~"j'

:f)i[ .'f(Y;')' \7,\. On the second issue, it is observed that during the FY. 2016-17, the appellant1;.·•1.:.1~·.1..~:~ .,..,•,·':~,1•.• -_:. : __• ... ·- .. _·:· .. _·,.

itit\~t'.f:t~ 'tgt??i!,ha'tjtprovided Works Contract Service valued at Rs.1,51,14,113/- to M/s. Industrial .+,£4g+·5. is{". . .£.5%.. -s

$#%$%$$%%$%Extension- Bureau (@NDEXTb) under work order No.1EB/MD/GM(MM)/MM/CKL­
iW•;i:•u//},k/:-;).Mai11tenance/2016-17 dc1ted 29.11.2016. They had prnvided civil repairs and-r+±-.$ %7+±3 ·.•. ,_., . .. . ----

':::'} ,·' :))\ · · maintenance services to iNDEXTb at Mahatma .Mandir, Gandhinagar and have availed'. ··.:• .:,... ' .
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"2A. Determination of value of service portion in the execution of a works
contract.- Subject to the provisions of section 67, the value of service portion in
the execution of a works contract, referred to in clause (h) of section 66E of the
Act, shall be determined in the following manner, namely.­

Sub-rule (ii} Where the value has not been determined under clause (i), the
person liable to pay tax on the service portion involved in the.execution of the
works contract shall determine the service tax payable in the following manner,
namely.­

(,4) in case of works contracts entered into for execution of original works, service
tax shall be payable on forty per cent of the total amount charged for the works
contract;

(8) in case of works · contract entered into for maintenance or repair or
reconditioning or restoration or servicing of any goods, service tax shall be
payable on seventypercent of the total amount charged for the works contract·

(CJ in case ofother works contracts, not covered under sub-clauses (A) and
(BJ, including maintenance, repair, completion and finishing services such as
glazing, plastering, floor andwall tiling, installation ofelectrical fittings ofan
immovable property, service tax shall be payable on sixty per cent of the
total amount chargedfor the works contract;

In terms of Explanation-1 (a) to Rule 2A of the Service Tax (Determination of Value)
Rules, 2006, 'Original Work' is defined as under;

(a) "original works"means-
(i) all new constructions;

(ii) all types ofadditions and alterations to abandoned or damaged structures
on
Land that are required to make them workable;

(iii) erection, commissioning or installation ofplant, machinery or equipment or
structures, whetherpre-fabricated or otherwise;

7.2 In terms of above Rule 24 (ii) (A) of Service Tax (Determination of Value) Rules,
2006, where the works contract is entered into for execution of original works, service

. -11 be payable on 40% of the total amount of charged and in terms of Rule 2A (ii)
works contract entered is for repair and maintenance of goods, the service...,.

e
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7.3 In the insta·nt case, the appellant has provided civil maintenance work at
Mahatma Mandir. I find that the civil maintenance of immovable property carried out
.by.the appellant is ne·ither covered within the scope of 'original works' under clause (A)

. ~
tax shall be payable on 70% o_f the total amount.charged for the works contract. And

.. :yYh_ere the·.- work contract is not covered under (A) & (B) above and includes
. >niainienarice; repair, completion and finishing seryices such as glazing, plastering, floor

and wall .tiling, installation of electrical fittings of 'an- immovable property, service tax
shall be payable on sixty per.cent of the total amount charged for the works contract

. -· ~' '.:;·
· .. ,. .

j•;: :;: :·_~/ .. ~

•. _ nor covered under clause (B). Hence, the valuation of the services provided by the
.:;;,:. \;c,:, )~ppe/lant shall be done under Rule 2(A)(ii)(C) of Service Tax (Determination of Value)
,~\tiiy,.Jcj)}:;:,/::~ulf~r2006.. The appellant were, therefore, required to discharge se,vice tax liability«#.±£1%3±,rs82.. es .

}-~l/H';:tI~\W'/<{}q[1\9Q% of the abated value. However, the appellant have availed abatement of 60%%3±1£&±321s:.

J•f:,::::}.::}H:,/ : ··and have paid service tax on 40% of the gross amount by classifying their service
%± under clause (A) which in my considered view is not correc:1; as per the legal provisions,··: .. :_; .•,·:·-··_:·.'_,i·-_<·-_·_":-.-··- ; .._ .-·· ' . :: ' '

:Jf{Ji}tfiii\(_~ ;ic_p:nt~i~ed under Rule 2A of the Service·i-Tax (Determinat'ion of Value) Rules, 2006.
±.- .s 'Further, it is obser_ved that the demand has been confirmed under clause (B), which is

. _ .., . -. . also incorrect, as. the same pertains to repair and maintenance of goods. I, therefore,
\/:(·.·.;::W:;:::?: \:find that to that extent the impugned order is not legally sustai'nable and needs to be
fi](\;,J};(j!f ,; ;5e\'.:~side: I, therefore, find it proper to remand the matter back to the adjudicating
,.\':i.''?'hfrt{ .•)·.~uthority, who shall decide the case afresh on merits•in light of above discussion and

t~~~"l/l]\\'tsf'~:::::et:~::::sue, the adjudicating authorify has observed that the appellant,

•• Or· the period F.Y. 2015-16, has ava iied and uti I ized CENVAT credit amount of'$/£±:4%%$..-. 1...
f[;~/;m:~'iit~/:.i\}RsA8;803/- ori(input ser,vice, without cover of the pr-aper duty paying documents#s, """E31%A.-.A.

'fsl!:1µ[t'.•!;!',:}it.i/;-\{r:R,-~J~ribed·'under Rule 9 (1) and _also could not produce· any documents justifying the
}1W;'f:/Ii1}'FA/adrniss1bi.lity ofcredit availed in terms of Rule 9(6) of the CCR, 2004. The adjudicating
}}il.O]/,f</}authority had ·accordingly beld the credit as inadmissible. ff is - observed that the
'f*'i'('''&')]i':;;i;~·ppellant alongwith the appeal memorandum also could not produce any documents
'.•:-c /;]If ,"ju~tifying the credit availed. Instead, they have relied on various case laws: Madhava.-.. . '

, ::,·, .,,.. ,_. Laxmi Mills Ltd-2006(3) STR147; Nexus Computers-2005 (190) ELT 5.5 CESTAT; System5±. ·E3»

t,:·1',. :">:t}> ;Jndia-2008 (232) ELT 459 etc.neg; . .
±±-.
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distributor, as the case may be, on the basis of any of the following
documents, namely­
(a)an invoice issued by-
(l) [a manufacturer or a service provider for clearance of -]
(I) inputs or capital goods from his factory or depot or from the premises of
the consignment agent of the said manufacturer or from any other premises
from where the goods are sold by or on behalf of the said manufacture;;·
(I)inputs or capitalgoods as such;
(Ii) an importer,

(iii) an importer from his depot or from the premises of the consignment
agent of the said importer if the said depot or the premises, as the case may
be, is registered in terms of the provisions of Central Excise Rules, 2002;
(iv) a first stage dealer or a second stage dealer, as the case may be, in
terms of the provisions of Central Excise Rules, 2002; or
(b)a supplementary invoice, issued by a manufacturer or importer of inputs or
capital goods in terms of the provisions of Central Excise Rules, 2002 from his
factory or depot or from the premises of the consignment agent of the said
manufacturer or importer or from any other premises from where the goods
are sold by, or on behalf of, the said manufacturer or importer, in case
additional amount of excise duties or additional duty leviable under section 3
of the Customs TariffAct has been paid, except where the additional amount
of duty became recoverable from the manufacturer or importer of inputs or
capital goods on account of any non-levy or short-levy by reason of fraud,
collusion or any wilful mis-statement or suppression of facts or contravention
ofanyprovisions of the Excise Act or of the CustomsAct, 1962 (52 of1962) or
the rules made thereunder with intent to evade payment ofduty.

Explanation. - For removal ofdoubts, it is clarified that supplementary invoice
shall also include challan or any other similar document evidencing payment
of additional amount of additional duty leviable under section 3 of the
Customs TariffAct· or

[(bb) a supplementary invoice, bill or challan issued by a provider of output
service, in terms of the provisions ofService Tax Rules, 1994 except where the
additional amount of tax became recoverable from the provider of service on
account of non-levy or non-payment or short-levy or short-payment by
reason of fraud or collusion or wilful mis-statement or suppression of facts or
contravention of any of the provisions of the Finance Act or of the rules made
thereunder with the intent to evade payment ofservice tax, or]

vi bill of entry; or%;
sei 12
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:, •·• .. (d)a certfficate issuedl:;,yan appraiser of customs in respect ofgoods imported •
. . · . .:,· 'r . . ..

· through a Foreign Post Office/ [or, as the case may be, an Authorized Courier,
,; re_gistered with the Principal Commissioner of Customs or the Commissioner

in-charge of the Customs airport]

.. · evidencing payment of service. tax, f?y the service recipient
person liable to pay service tax,- or]

. (f) an invoice, a bill or cha/Ian issued by a prov{o'er of input service on or after
the 10th (iay olSeptember, 2004,· or

_. _.:

· . \'!(fa) a Service Tax Certificate for Transportation ofgoods by Rail issued by the
Indian Railways,· or]

IJli);')ttl:)z) (g)a;f;~~o;::::i:::u~:n
1
;;~~d by an input service distributor under Rule

;·. ',·, ·,.'
:).: :o·.··.· ..

· ' ' , .. ' · ·· [Pr.ovided that the credit of additional duty of customs levied under sub­
+.se. " '.)ecectio/J (SJ ofsection 3 of the Customs TariffAct 1975 (51 of 1915) shall not
A. .A :-%·.33 . , . •'. .. . : ,· •

.#}##@$ " be altoeait he invoice or the supplementary invoi'": as the case may be,
. :;j'.;, i<:('.\: . :•.·-.\.bears an md1ca,tton to the effect that no credit of the said additional dutyshall

##%4 · · : ' . . . . . ·. . ·
0
};_]?if~}t?.,)fY//"\'?T'7[(2) No CENVAT credit under sub-rule (1) $/u1/lbe taken unless al/ the':;i;/o':'.,;:f_\:.,,,,i.i.,,>·· ',,:;,\,.' , , , 1 .· • ' • • •

t:{lt'(>:.}~!;})}t): ::h(,:,JlparticularS as prescribed under the Central ffxcise Rules, 200,? or the,~r;.J~·,':I-'•'r~~-;}t~ii>/··.~:.-:,_·..:-;/.:;::1,,:.;--1_:-> . _·_··. ·:_,:- .»

;~;,ff;it\{itf;fhi./}):.,(iii;qservice<Ta.x,:Rules, ·1994, as the case may b,e, ifre containedin the said
#2%0%%55decree:'

{Y }·,,::; / -/Provided that if the said document does not cc,ntain all the particulars but
(\2"\;)}/ii'':/::':-;}f/}ontainslhe details of duo/ or service tax payable, description of the goods or
"# ±;' taxable service, [assessable. value, Central Excise or Service tax registration

' ;:. _ i.i ·· ·:number of the person iss(Jing the invoice, as .the case..may.be,J name and' ji. ,». 'r • •.. - . . .
. t;:-i-Q'.fffii/ '''}:::,)gdcfress oft the factory or warehouse orpremisf}s of first or second stage
j»..%$%$i deaters or (provider of dutpui service}, and the , Dc;puty · Commissioner of
! ,f., '.?/.L . · -'Central Excise or the Assistant Commissioner ofCentral Excise, as the case may·4.4.. - : ; . . · · . .
i;'.\j~fiffl:ilf'.~l)1r-H\:(\!\{f//ls.satis(e_cl_that the goods or services covered by.the saiddocument have
ir\t~;l,i\'ibltfi\tP:\/{;)FLieen received and accounted for in the books of the account of the receive,;/Uil:> :<~::_pl:•t\.'·:..:.>.;:t . '· . · .
\J;:);/JJi)?, :.,::·he may allow the CENVATcredit}
#4Mee.
I/lj~!Jfi;"'~ii/;i;,~J~~;z,rfi~d that"a~ per subcrule (1) of Rule 9 of CCR, 2004, the prescribed document
f';J'.:;,,(tM'/'/'.'fo.r\C:envatcreditis an invoice of the manufacturer or SE!rvice provider, and'sub-rule (2).. I:' .. 42.... oc-; , . . .

<J\ :-:,J/;),. :ofR.Lile·9 provides that no Cenvat Credit under sub-ruli:; (1) shall,be taken unless all the
ls%@g@.aenters as orescried under he Rules, as the case may be, are contained in the said#
'£:1 . ., ~1-';J4 , ­:'y ¢>

$22a°°ge"
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. documents. Further, in terms of Rule 9(6) of CCR, 2004, the manufacturer of final
products or the provider of output service shall maintain proper records for the receipt
and consumption of the input services in which the relevant information regarding the
value, tax paid, CENVAT credit taken and utilized, the person from whom the input
service has been procured. is recorded and the burden of proof regarding the
admissibility of the CENVAT credit shall lie upon the manufacturer or provider of
output service taking such credit. As the onus to prove the admissibility of the CENVAT
credit lies upon the manufacturer or provider of output service taking such credit, ]
find the appellant was duty bound to submit and maintain the documents on the
strength of which CENVAT credit was availed, which l find was not fulfilled by the
appellant, as they have failed to produce any tax paid documents. l, therefore, hold
that the appellant is not entitled to the CENVAT credit of Rs.48,803/- on input service
as the same was taken without the proper duty paid documents. Further, it is also
observed that the case laws relied by the appellant are not applicable to the present
case and distinguishable on facts as the issue covered therein was regarding CENVAT
credit availed on basis of photo copy or certified copy of invoices or the invoices
containing improper address etc, which is not the case here.

9. Further, the argument of demand being time barred is also not maintainable. I
the ST-3 return, the assessee is required to disclose the total value of service which
includes the exemption/abated value of services and also the exempted/abated value
of services before computing the service tax. The demand in the instant case was
raised during audit, based on reconciliation of income shown in ST-3 return vis-a-vis
the income shown in their financial records and ledgers. Non-disclosure of income in
the ST-3 returns or availing in admissible exemption/abatement also results in
Suppression. Wrongly availing the exemption and taking inadmissible credit came to
the notice of the department only during audit. As the onus to fulfill the correct
exemption and prove the admissibility of the CENVAT credit lies upon the appellant,
the non disclosure of full and correct information in returns would amount to
suppression of facts. Non-payment of tax, by classifying the service under wrong head, O
and thereby claiming ineligible exemption clearly establishes the conscious an3
deliberate intention to evade the payment of service tax. I, therefore,. find that all these
ingredients are sufficient to invoke the extended period of limitation provided under
proviso· to Section 73(1) of the F.A, 1994.

10. Further, I find that the penalty imposed on the appellant under Section 78 of
the Finance Act, 1994, is also justifiable as it provides for penalty for suppressing the
value of taxable services. The crucial words in Section 78(1) of the Finance Act, 1994,a

reason of fraud or collusion' or 'willful misstatement' or. 'suppression of facts'
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.
should be read in conjunction with 'the intent to evade payment of service tax'.
Hon'ble Supreme Court in case of.Union ofIndia v/s Dharamendra Textile Processors
reported in [2008 (231) E.L.T. 3 (S.C.)], considered such provision and came to the
conclusion that the section provides for a mandatory penalty and leaves no scope of
discretion for imposing lesser penalty. The demand was raised based on the· audit
objection. It is the responsibility of the appellant to correctly assess and discharge
their tax liability on the taxable services rendered and to avail and utilize admissible
credit based on the documents prescribed under Rule 9(1) of the CCR, 2004, and non­
discharging of the above obligation undoubtedly bring out the willful mis-statement
and suppression of facts with an intent to evade payment of service tax. If any of the
ingredients of proviso to Section 73(1) of the Finance Act, 1994 are established, the
person liable to pay duty would also be liable to pay a penalty equal to the tax so
determined.

11. When the demand sustains there is no escape from interest, hence, _the same is
therefore also recoverable under Section 75 of the F.A., 1994. Appellant by failing to
pay service tax on the taxable service and availing inadmissible credit are liable to pay
the tax alongwith applicable rate of interest on the demand upheld on first and third
issue.

12. In view of the above discussions and findings, I uphold the service tax demand of
Rs.5,09,564/- and Rs.48,803/- alongwith interest and penalty imposed under Section
78(1) in the impugned order. I remand the matter relating to the demand of
Rs.6,80,135/- to the adjudicating authority to pass a reasoned order after following
principles of natural justice.

4@aafrtaf #Rt n& arfa Razrt 5q)a ala tau star2
The appeal filed by the appellant stands disposed off in above terms.

I
(° gr ) o0•
rzgrtr(rfrca)

. . 1 • .

pp%
(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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