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The Deputy/ Assistant Commissioner, CGST, Division-VIl, Ahmedabad
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

HRA WRGR BT TR MG

Revision application to Government of India :

() DI ST Yod SIETTEM, 1994 @7 URT A Wi qATY Y AHGl ® IR H A
YRT B SY-GRT & Yo WReged @ Savid GrNieoT 3O e |fd, IR WK,
e, Yo faumr, @l 97, Sfas 99 w99, Svg 9rf, 8 el ¢ 110001 BT @ ST
BT |

() A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(il Uﬁwaﬁﬂﬁr%mﬁéﬁmﬁ?ﬂgﬁaﬂwﬁ%ﬁﬂﬂwmmwaﬁﬁ
W T WUSFIR ¥ A1 o S g¢ A6 #, a1 {5l qoemR ar yoeR ¥ @
# a7 el woerTR # 8 Ara @) ufhar & <R g8 &

4 éﬁ
ii) éi,,.,« /cg of any loss of goods where the loss occur in transit from a factory to a
./@uie ﬁr to another factory or from one warehouse to another during the course of

pr‘dcessfhg of'the goods in a warehouse or in storage whether in a factory or in a warehouse.
*
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

A Jor B YT 6y R v & AR (v a1 e @) Frata R e o

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. :

aﬁ?ﬁruwlc;rra%\-swmgm%m%ﬁﬁ@@%@awﬁnﬁ%@?@mvﬁw
ORI v e & qanfae mgaﬁ,aﬁazﬁmmﬁaaiwwmmﬁﬁﬁa@rﬁmﬁz) 1998
gRT 109 T g g 77 &)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

DY ST Yob (@den) Frmraeh, 2001 & R 9 & sfla e yuw dwm su—s # a1
uﬁﬁﬁ,ﬁfﬁaaﬁw%ﬁaﬁwﬁﬁaﬁﬁmﬁﬁmw%%w—w&w@mmﬁ
T30 Al & W SRR e R T AR | wae W @ 5, o T & sfaefa ey
36-% ¥ PRI o & T & Wqd & W AoR—6 = @) ufy 4 B wRe |

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

ﬁfﬁmaﬁm%w&mﬁﬁmwwmmﬁmmmﬁﬁmmo/—mw
I WY AR W& e TBd T oRg W SATET & Y 1000 /— BT B AN B Y |

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

AT Yoob, ST SET Yoih T JaTepR S SRR & R ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

(a)

PRI TG Yo AT, 1944 BT IRT 35— /35-5 B siqra—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

W%ri@ﬁwﬁ%éazﬁ)a?ﬁmawaﬁmaﬁwﬁama%qmﬁﬁmw,
ﬁawwwwmﬂmﬁw(m)aﬁvﬁmmﬁ%m

SEARTErE § 2" HI, FgHTCH HIT , SRRl ,FRERINR, S80S —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be,filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanled by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) 3t 5w omew # & Hor aeEt 1 AR ST & O Iw o aw B Y Wi B g
SUYR & W fpar S WY 9 w2y B A g 0 fb forer ud o § s © R
JUIRART  3rdlelia <ITRIERYT BT U6 el AT H1Y WRBR Bl TP SIS ey ey 2|

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) e Yo ARFRE 1970 Jom WG o g1 @ faia MuiRa ey srER S
O aﬁﬁmaﬁmumﬁmﬁvhﬁmﬁmfﬁmﬁﬁmaﬁwuﬁqqﬁesoﬁﬁ
BT eI Yoob fehe T 8FT =M |

One copy of application or O..O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) =7 SR Wl "Wl B FEAT T el FEl B &R 0 s enefia fear oen € S
AT goh, Bid SR Yod Ud WA Ay ~rfieNer (Graffaf) frow, 102
BRI

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) <A ged, Bg 9ded Yo Ud daaR odiel iR (Rre), @ ufiy ediel @
A Peed ART (Demand) T8 & (Penalty) BT 10% TF SHT ST iR § | gTeiife,

O SATIHaH Yd O 10 HRIS TIY ¥ |(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

B STE Y SR a1 6 & 3, e G "Peiod 1 §iT"(Duty Demanded) -
(i) (Section) @S 11D & Agd iR AM;
(i)  forar e ede Hide oy
(i)  Ivde wide Fadl & Faw 6 & dga TR,

= %qﬁag'ﬁmmﬁ%ﬁqﬁwaﬁmﬁ,m'm@ﬁmﬁ%m@Qﬁw
g,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

wd ??ala;

P
SN

@fﬂ.

SIS CENTR,,

" 3¥1 & Ul erdier TRl & WHe S5l Yoo HYTT Yoo IT gvs faanfaa &) < 9i f5e e gow
“% ',r;b o YT TR S ST et gus Rt B 79 38 & 10% YA W o T e B

g\ Y

° o\——/u{ “n view of above, an appeal against this order shall lie before the Tribunal on

+ payfent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”




F.NO.GAPPL/COM/STP/708/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mys. K.B.Builders, B-434, Supath-II
Complex, Nr. Juna Vadaj Bus Stand, Usmanpura, Ahmedabad-380 013 (hereinatfter
referred to as “the a,ope//anf’? against Ordér—in—Original No. CGST/A’bad North/Div-
VII/ST/DC/105/2021-22 dated 21.01.2022 (hereinafrer referred to as “the Impugned
order’) passed by the Deputy 'Commissioner, Central GST & CentralvExcise, Division-VI[,

Charge Mechanism (RCM).

2. Briefly stated, the facts. of the case are that during the course of audit of the
records of the appellant conducted by the officers of Central Tax Audit, Ahmedabad
Commissionerate covering the period from April, 2014 to June, 2017, following
observations were made under Final Audit Report N0.44/2019-2020 :-

a) Revenue Para-1: On verification of financial records and ledgers, it was .
noticed that during the F.Y.2014-15, the appellant had constructed
Community Hall at Thakkernagar in Ahmedabad for Ahmedabad Municipal

“Corporation (AMC) and availed the exemption under SI.No.12 of Exemption
Notification No.25/2012-ST dated 20.06.2012. As the Community Hall was

audit, it was seen that the appellant had received an income  of
Rs.1,03,06,721/- against the Work Order dated 20.02.2014, on the which the
service tax liability of Rs.5,09,564/- was worked out.

b) Revenue Para-2: During the scrutiny of records of the F.y, 2016-17, it was
noticed that the appellant had provided Works Contract Service valued at
Rs.1,51,14,113/- to M/s. Industrial Extension Bureau (iINDEXTb) under Work
Order No.lE,B/MD/GM(MI\/I)/I\/IM/Civil-'l\/laintenance/2016-l7 dated

'29.11.2016. The appellant provided civil repairs and maintenance services
to INDEXTb and have availed 60% abatement on the value of the works
contract on the premise that that the said activity are covered under

‘original works’ as provided under Explanation 1'(a) to Rule 2A of the service

Tax (Determination of value) Rules, 2006. It appeared that the civil repairs

and maintenance services rendered by the appellant to iINDEXTb does not

4
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the service tax on /0% of the gross amount charged for the works contract.
Accordingly, they were required to disc_hérge the " tax liability of
Rs.15,86,982/- out of which the appellant-had already discharged liability of

Rs.9,06,846/-. So, the remaining differential amount was worked out to the
_tune of Rs.6,80,135/-. e

p(?riod F.Y. 2015-16 revealed that the appellant has availed and utilized
CENVAT credit amount of Rs.48,803/-»paid'on_ input service. The appellant
“could not produce the documents listed under Rule”9 of the CCR, 2004,

* ineligible.

.A" Sde Cause'_' Notice (in short SCN) No.110/2019-20 dated 06.09.2019 was

'tﬁ-éfrféfg‘e_issued-by the Deputy Commissioner, Circle-IIL, CGST, Audit, Ahmedabad vide
’F_ﬁjNg_,\/I/l(b)5SS/Ci.r—IH/AP—18/18-19, proposing Service Tax demand of Rs.5,09,564/-
alongwnth interest. 70% on the gross amount of Rs. 1,51,14,113/- charged was -

':“R$.'1_§,'876,'982/— was arrived. However, as the appellant had already discharged the

j;;‘:_agé_ilh'st the ‘total Service Tax liability of Rs.15,86,982/- and unpaid amount of

':‘}1.R5.6,80,135/- was proposed ‘to be demanded alongwith interest. Demand of wrongly

availed CENVAT credit amounting to Rs.48,803/- alongwith interest was also proposed,

A A\H;‘."che;abdve démandswere proposed- alongwith interest under proviso of Section

73(1) A&‘S’ec-tioh 75 of the Finance Act, 1994, respectively. Impo.sition" of penalty under

'-the“-pyqv_i'sion of Section 78(1) of the FA, 1994 was also-proposed on the above
emands, ' B '

,S-v;<:f'f-:._The said SCN was adjudicated vide the .impugned order,” wherein the total
‘Service: Tax demand of Rs.12,38,502/- (Rs.5,09,564,-, Rs.6,80,135/- and Rs.48,803/-)
‘\_{'v_ér,é‘.fffcohfirmed":‘alon‘gwith interest. Penalties equivalent to ‘service tax demands

< .+./Being aggrieved with the impugned order, the appellant have preferred the

"‘proposed to be’ considered as taxable. value and total service tax liability of

F.No:.GAPPL/COM/STR/708/2022-Appeal a

- fall under ‘original works', Hence, thetappellant were required to discharée .
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> The Community Hall for AMC is primarily intended to be used for creating

facility for the benefit of public at large, not for commerce, hence the
appellant are entitled to the exemption granted under- S] No. 12(a) of
Notification No.25/2012-ST dated 20/6/2012. They placed reliance on the
decision passed on the case of Manisha Projects Pvt. Ltd. -2019 (24) GS.TL
741 (Tri. - AlL).

attract provisions of Rule - 24 (i) (A) of Service tax (Determination of Value)
Rules, 2006, where the appellant is required to pay Service tax on fourty per
cent of the total amount charged for the entire works contract, which was
rightly complied & deposited service tax during the impugned period.

Denial of CENVAT credit on the basis of assumption that documentary
evidence was not produced is not sustainable, They placed reliance on catena
of decisions allowing the same, Madhava Laxmi Mills Lt'd—2006(3) STR 147;

.Nexus Computers- 2005 (190) ELT 55 CESTAT; System India- 2008 (232) ELT

459 etc. .
Exten.ded period of limitation cannot be invoked in the present case since
there is no suppression, willful mis-statement on the part of the appellant.
Hence, the notice is time barred, They relied on foliowing decisions.
> 2017 (50) S.T.R. 265 (Guj.)- Surat Municipal Corporation |
> 2017 (51) S.T.R. 273 (Tri. - Del)) - Bajarang Lal Shrimal Engineers &
- Contractors

> They were under the bonafide belief that the activities are exempted. They

relied on Steel Cast Ltd-2011 (21) STR 500 (Guj). Therefore, penalty under
Section 78 is not imposable,

As the issue involves interpretation of statutory provisions of statute or

exemption notification. Unless malafide intention js proved suppression cannot
be invoked and penalty is also not impossible. They placed reliance on Bharat

Wagon-(146) ELT 118 (Tri-Kolkata), 2001(135) ELT 3873 (Tri-Kolkata), 2001(129)

”
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4 Personal hearing in the. matter was held :on 06.01.2023: Shri Vipul Khandhér,
Chartered Accountant, appeared on behalf of the appellant. He re-iterated the
" submissions made in the appeal memorandum, _j;i‘e_élso submitted additional written

: “ submission dated 06.01.2023,

41 In the additional submission, he has re-iterated the submissions of the grounds
'viigiéfjfappealv-a'hd‘als’o submitted a copy of Work Order dated 29.11.2016 issued by
: ;iN:DEXTb entrusting the work for various civil maintenance to be executed at Mahatma
" Mandir, Gandhinagar and a copy of Work Order issued by AMC. He also relied on
R _:'de;cisions passed in the case of M/s. Jatan Construction int Ltd- 2019(24) GSTL 552

| Raj),_- Bajrang Lal Shrimal Engineers & Construction- 2017-(51)-STR 273 (Tri-Del).

. .5, - I have carefully gone through the facts and circumstances of the case, the
?f.,"}_'impugned order passed by the adjudicating'authority,.submissions made in the appeal
5 'méiﬁorandum,- additional written submissions dated 06.10.2023 as well as the
~ submissions made at the time of personal heérihg'. The .i'ssues"_co be decided in the
. present appeal are:- ' o

‘é) ‘Whether the appellant is eligible for the benefit of exemption claimed under SI
- No. 12(a) of Notificgtidn No0.25/2012-ST dated 207/6/2012 in respect of
i T'torjs_trL{Cti_on of Community Hall for AMC? ' ‘

i’;"?\:/\/»h:e'th'éur:"’:ché civil repairs and maintenance services carried out by the appellant

~should be considered taxable under ‘Original Work' or under-'Maintenance &

'b)

: Repair service'? , .
“Whether the CENVAT credit availed on inputs ‘service without production of

" documents is admissible or not? -

he ‘d_émand pertains to the period F.Y.2014-15 to F.Y. 2017-18 (upto June, 2017)

6. “On the First issue, it is observed that the appellant has constructed the
;:(fo'rh'r.nunity Hall for AMC and availed the exemption under SI No. 12(a) of Notification
'N0.25/2012-ST" dated 20/6/2012 duringthe F.Y.2014-15 to F.Y. 2017-18 (upto June,
2017) under the belief that the construction of community hall was not intended for
‘commerce, industry or any business or profession. Relevant text of the notification is

-produced below:-

Notification No. 25/2012-ST dated 20.6,2012

27 ;, Servicés_-i‘.'provided to the Government a Jocal authority or a
5 f'é}_«}y_}ﬁven‘ta’/'authorizy by way of construction, erection, commissioning,

N\
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* Installation, completion, fitting out repair, maintenance, renovation, or
alteration of ~ '

(@) a civil structure or any other original works meant predom/hanz‘/y for use
other than for commerce, industry, or any other business or profession,

6.1 Itis observed that the Ahmedabad Municipal Corporation is a local body and is
responsible for the civic infrastructure and administration of the city of Ahmedabad.
They have to perform certain obligatory service and discretionary services. The
obligatory services include to name a few; Erection of boundary of city defining city
limits, Watering, Scavenging and Cleansing of all public streets and places, Sewage
services, Drainage services Fire services, Health & Medical services, Street Lighting
services, Maintenance of a monuments & open spaces Identification of streets &
houses, Construction or vauisition of public markets and slaughter houses, Primary
education services, Health and hygiene services, Construction, maintenance and
alteration of bridges, Water supply services etc. The discretidnary services on the
other hand include construction and maintenance of maternity homes & infant welfare
houses, maintenance of central laboratories, Swimming pool and other public health
services, Tree plantation on road sides, Construction and maintenance of public parks
and gardens, Construction and maintenance of theaters, community halls and

museums etc. Thus, from the above, it is clear that the construction of community -

hall is not an obligatory service but a discretionary service hence the same can be for
business also. The AMC Community Halls are generally given on rent for conducting
social functions for which AMC collects charges. As far as the civil structures
constructed by the AMC are Mmeant for use for business or commerce also, it cannot be
assumed that the Community Halls were meant predominantly for use other than for
commerce, industry, or any other business or profession, when the same does not fall

under their obligatory services. '

6.2 Further, the appellant have also failed to produce any documents in support
their argument that the hall was meant predominantly for use other than for
commerce, industry or any other business or profession. It is a well settled position of

the law that a person who claims the exemption has to prove that he satisfies all the -

conditions of the Notification so as to be eligible to the benefit of the same. Hon'ble

' Supreme Court in the case of Commissioner of Customs (mport), Mumbai v. Diljp

w

Kumar & Company— 2018 (361) ELT. 577 (S.C) has held that burden to prove

entitlement of tax exemption in terms of the Notification is on the person claiming
nexemption. As the appellant could not produce any documents to justify their
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- “above argument, I find that the hon-payment.of tax claiming ineligible exemp'tfon .
-+ cannot be considered as a bonafide belief, :
g 63 FUfthér,-I find that the exemption granted under S| No.12(a) covered under
: " Notification No.25/2012-ST, was withdrawn with éffect from ,1“ ‘April, 2015 vide
T"[__\_lgt_ifi;atibn No__.06/2015-sT dated 01.03.2015, as clause (a), (c) and (f)
- omitted, Subsequently, vide introduction of new Sr.No.12A by Notification
" No0.09/2016-ST -déted‘ 1% March, 2016, this exemption was ré-introduced with effect
~ from 01.03.2016, provided a contract had been entered into prior to 1% March, 2015
_and on which appropriate stamp duty, where applicable, had been paid prior to such
““date. Thus, in terms of above changes and the discussion held above, I find that the
~,.A;e'>'<e_rnption is not available to the appéllant. Further, I find that the case |aws relied by’
" he\';_'gppe’llantfon the issue are not applicable to the present‘ case as in all those cases
hedemand pertained to the period prior to negative list regime where eligibility of
bove notification was not in dispute. Further, in these cases the activities provided by
h_e{{_a'ssess_eef'pertaine_d to construction of hospitals etc which is not in this case. I
h;ér‘é.fo'ré;’uphbld the service tax demand of Rs.5,09,564/- alongwith interest, -

of Entry 12 were.”

1

S On the'second issue, it is observed that during the F.Y. 2016-17, the appellant
é‘(i,,ﬁp"r"‘o_v,id,éd“"Works Contract Service valued at Rs.1,51,14,113/- to M/s. Industrial
Extension” Bureau’ (INDEXTh) under Work Order  No.LEB/MD/GM(MM)/MM/Civil-
._M,airjfc'ehancé/2016-17 dated 29.11.2016. They had provided civil repairs and
?fhaihfena'nce‘services to iNDEXTb at Mahatma Mandir, Gandhinagar and have availed
21‘21_60%'?5a_ba’t_emeht on the value of the works contract on the behalf that the said activity

.are covered under ‘original works' as provided under Explanation-1(a) to Rule 2A of

_ services rendered by the
ijoellant,doés not fall under “original works' as per the Explanation-1 to Rule 2A, but
re-covered under Rule 2A(ii)(B): Hence, they were required to discharge the service
ax":'c_J:h_v 70% of the gross-amount charged for the works contract, -

710n going ‘through the Letter dated 29.11.2016 issued by iINDEXTh granting
‘Work Order No.1EB/MD/GM(MM)/MM/Civil-Maintenance/2016-17 to the appellant, it
observed that'the appellant has been entrusted with.various Civil Maintenance work
o.:{b‘.ej'_:executed at Mahatma Mandir, Gandhinagar. To examine the service tax liability
on the taxable income, I would refer to the Rule 2A.of the Service Tax (Determination

ey alué) Rules, 2006, relevant text of which is reproduced below:-
7 . )

TRa,




F.No.GAPPL/COM/STP/708/2022-Appeal

"ZA. Determination of value of service portion in the execution of a works
contract.- Subject to the provisions of section 67, the value of service portion in
the execution of a works coniract, referred to in clause (h) of section 66F of the
Act, shall be determined in the following manner, namely:-

Sub-rule (i) Where the valye has not been determined under clause (j), the |
person liable to ,bay tax on the service portion involved in the .execution of the
works contract shall determine the service tax payable in the following manner,
namely:-

(A) in case of works contracts entered into for execution of original works, service
lax shall be payable on forty per cent of the total amount charged for the works
contract;

(B) in case of works" contract entered info for maintenance or repair or
recondjtioning or restoration or servicing of any goods, service tax shall be
payable on seventy percent of the tota/ amount charged for the works contract;

(C) in case of ofher worls contracts, not covered under sub-clauses (A) and
(B), including maintenance, repair, completion and finishing services such as
glazing, plastering, floor and wall tiling, installation of electrical fittings of an
immovable property , service tax shall be payable on sixty per cent of the
total amount charged for the works contract;

In terms of Explanation-1 (a) to Rule 2A of the Service Tax (Determination of Value)
Rules, 2006, 'Original Work' is defined as under:

(a) “original works” means-
(1) all new constructions;
(1)) all types of additions and alterations to abandoned or damaged structures
on
Land that are required to make them workable;
(1) erection, commissioning or installation of plant, machinery or equipment or
structures, whether pre-fabricated or otherwise:

7.2 In terms of above Rule 2A (ji) (A) of Service Tax (Determination of Value) Rules,
2006, where the works contract is entered into for execution of original works, service

@ FBoshall be payable on 40% of the total amount of charged and in terms of Rule 2A (i)
WS Nm"‘c . . . .
% @é 2 works contract entered is for repair and maintenance of goods, the service

10
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.. tax shall be payable on 70%
f,:;_";/\;y:h;ere the work contract is not Covered under (A) & (
- "f".»'_‘j-'ﬁ*‘n‘a:ihfénance; repair, completion and finishing services
- and wall .tilihg, installation of electrical 'ﬁttings of an
shall be payable on sixty per.cent of the tota] amount

B) above and includes
s such as glazing, plastering, floor
“immovable pfoperty, service tax
charged for the works contract,

: 73 " In the instant case, the appellant has provided civil maintenance work at
" “f‘-li_M:ahatma Mandir. Ifind that the civil maintenance .of immovable property carried out
'L-?,.by'._;_fche‘ap'pellan_t is neither covered within the scope of ‘original works' under clause (A)
: _r_jpiifc,overed_.under clause (B). Hence, the valuation of the services provided by the
_‘:i.":a_ppel,lant shall be done under Rule 2(A)ii)(C) of Service Tax (Determination of Value)
les,©2006. _Th_é appellant were, therefore, required to disch

. arge service tax liability
.60% of the abated value. However, the appellant have availed abatement of 60%

:‘,f'an,a"_'have_paid service tax on 40% of the gress amount by classifying their service
v-;d‘hd‘_er_"clause (A), which in my considered view js not correct as per the legal provisions
i fd’rvlz_"caihed under-Rule 2A of the ServiceTax (Determination of Value) Rules, 2006.
_ Further it is bbser_véd that the demand has been confirmed under clause (B), which is
~ -also incorrect, as the same pertains to repair and maintenance of goods. I, therefore, -
r-?ﬁnjgl;that‘.to that extent the impugned order is not legally sustai'n.able and needs to be
sé.fi-‘:éiéide. 1, -thérefore, find it proper to remand the matter-back to the adjudicating
*éﬁtﬁ'drity,' who}shall decide the case afresh on merits’in light of above discussion and

pass'a reasoned order. -

8 “'0n the third issue, the adjudicating authority has observed that the appellant,
fb'rff_the_'period' F.Y. 2015-16, has availed ‘and utilized CENVAT credit amount of
R58803/— onlnput service, without cover of the proper duty paying documents
prz_ezvslc_lf‘iibbéa'fﬁlhdgr"Rule 9 (1) and also could not produce any documents Justifying the
ad:rﬁi'sisibi_lity'of'{"c_redit availed in terms of Rule 9(6) of the CCR, 2004. The adjudicating
:LifchAciJ_rify->had-"".ac'cordingly held the credit as inadmissible. It is observed that the

"'“jUStifyihg the credit availed. Instead, they have relied on various case laws: Madhava

“ Laxmi Mills Ltd-2006(3) STR 147; Nexus Computers- 2005 (190) ELT 55 CESTAT; System
‘India- 2008 (232) ELT 459 etc.

:8.1:The relevant portion of the Rule 9 of the 2004 Rules is as follow:

Ve, '/fzy the manufacturer or the provider of outout service or input service

- .f-"kUU:' 9. ‘Dacu)nents and accounts, — (1) The CFNVAT credit shall be taken
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distributor, as the case ma y be, on the basis of an y of the following
documents, namely :- ‘

(a)an invoice issued b V-

2/7 [a manufacturer or a service provider for clearance of -]

@) inputs or capital goods from his factory or depot or from the premises of
the consignment agent of the said manufacturer or from any other premises
from where the goods are sold b v or on behalf of the said mahufacturer;
(Dinputs or capital goodss as such, ’

(if)an importer;

(1) an importer from his depot or from the premises of the consignment
agent of the said importer if the said depot or the premises, as the case ma Y
be, is registered in terms of the provisions of Central Excise Rules, 2002

(iv) a first stage dealer or a second stage dealer, as the case may be, in
terms of the ,bro visions of Central Excise Rules, 2002: or

(b)a supplementary invoice, issued b Y & manufacturer or importer of inputs or
capital goods in terms of the provisions of Centra/ Excise Rules, 2002 from his
factory or depot or from the premises of the consignment agent of the said
manuracturer or importer or from an y other premises from where the goods
are sold by, or on behalf of the sajd manufacturer or importer, in case
additional amount of excise duties or additional duty leviable under section 3
of the Customs Tariff Act has been paid, except where the additional amount
of duty became recoverable from the manufacturer or importer of inputs or
capital goods on account of any non-levy or short-levy by reason of fraud,
collusion or any ‘wilful mis-statement or suppression of facts or contravention
of any provisions of the Excise Act, or of the Customs Act. 1 962 (52 0f 1962) or
the rules made thereunder with intent to evade payment of duty.

Explanation. - For removal of doubts, it is clarified z‘/7az“5upb/emen tary invoice
shall also include challan or an )y other similar document ev/dénahg ,ba yment
of addjtional amount of additional duty leviable under section 3 of the
Customs Tariff Act: or :

[(6b) a supplementary invoice, bill or challan issued by a provider of output
service, in terms of the provisions of Service Tax Rules, 1994 except where the
additional amount of tax became recoverable from the provider of service on
account of non-levy or non-payment or short-levy or short-payment by
reason of fraud or collusion or wilful mis-statement or suppression of facts or
contravention of any of the provisions of the Finance Act or of the rules macdle
thereunder with the intent to evade payment of service tax; or]

12
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/

3 _(g?a cef;‘[f/caz,‘e /'554/30"'[2 YV an appraiser of customs in ké;pecz‘ of good's imported

fz"/irioug/:/_"{a_ Forejgn Post Office: [or; as the case may be, an Authorized Courier, ‘

e ;_3 [gg/ktefgf:c{ with the Principal Commissioner of ‘

B of Customns In-charge of the Customs airport]

[(e) a ';Cfla//a[’!)" evidencing payment of service

‘as éfhe’ person liable to pa Y service tax; or]

(9 an in VQ)'&e, a bill or challan issued by

the 10th da v of September, 2004 or

R ;-»1‘ "“[(fa) a Service Tax Certificate for Transportatio
. Indljan Railways; or]

“(@)an in voice, bill or challan issued by an input sefv/'cé distributor under Rule

Customs or the Commissioner

tax, by the service recjpient
a provider of input service on or after

n of géoa’s by Rail issued by the

4A of z‘/z'e‘-Serv/ce Tax Rules, 1994 :

be Qia//bg{yebf}-/}‘ the invoice or the supp/emenz‘ary n l/O,/'Cfc;:’,' as the case may be,
bears én"/ha’/'cq'z‘/'on to the effect that no credit of the sald additional duty shall

be admissible] : o

.

(2) 'No CEN VAT credit under sub
ar ﬁCU/ar"s": as prescribed under
Zeir-‘_:_/i'ce' Tax Ri;lé;;
_db"cwnéhf'} S

-rule {1}_5ﬁa//~'be':ta/{en unless all the
the Central txcise Rules, 2002 or the
1994, as the case may be, are contained in the said

' 5Rravided -;z‘/}at If the said document does not contain all the particulars but

contains the details of duty or service tax payable, description of the goods or
g taxable service, [assessable . value Central Excise or Service tax registratiorn
""ﬁumber of the person Issuing. the .invoice, as ithe case :may.be] name and

address: of the factory or warehouse or premises of first or second stage

been received and accoun'z‘e,.a' for in the books of the account of the receiver,
he may allow the CENVAT crediit) |

find thét»“a; per sub-rule (1) of Rule 9 of CCR,: 2004, .fche prescribed document
eri"\'/at'creditfj's an invoice of t

fo he manufacturer or_se_kvice_provider, and’sub-rule (2)
: ofRu|e9 provides that no Cenvat Credit under sub-rule (1) shall.be taken unless all the

wrRacticulars as prescribed under the Rules, as the case m

ay be, are contained in the said
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any tax paid documents. I, therefore, hold
that the appellant is not entitled to the CENVAT credit of Rs.48,803/- on input service
as the same was taken without the prop

er duty paid documents, Further, it is also

L
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.

T .

should be read in conjunction with 'the jntent to evade payment of service z‘éxf ,
Hon'ble Supreme Court in case of-Union of Indlia v/s D/zaramendra_?ekﬁ/e Processors
reported in [2008 (231) E.L.T. 3 (5.CJ)], considered such provision and came to the
conclusion that the section provides for a mandatory penalty and leaves no scope of
discretion for imposing lesser penalty. The demand was raised based on the audit
objection. It is the responsibility of the appellant to correctly assess and discharge
their tax liability on the taxable services rendered and to avail and utilize admissible
credit based on the documents prescribed under Rule 9(1) of the CCR, 2004, and non-
discharging of the above obligation undoubtedly bring out the willful mis-statement
and suppression of facts with an intent to evade payment of service tax. If any of the
ingredi'en.ts of proviso to Section 73(1) of the Finance Act, 1994 are established, the
person liable to pay duty would also be liable to pay a penalAty equal to the tax so

‘determined.

@,

11.  When the demand sustains there is no escape from interest, Hence,.the same is
therefore also recoverable under Section 75 of the F.A, 1994. Appellant by failing to
pay service tax on the taxable service and availing inadmissible credit are liable to pay
the tax alongwith applicable rate of interest on the demand upheld on first and third

issue.

12. In view of the above discussions and findings, I uphold the service tax demand of
Rs.5,09,564/- and Rs.48,803/7 alongwith interest and penalty imposed under Section
78(1) in the impugned order. I remand the matter relating to the demand of
Rs.6,80,135/- to the adjudicéting authority to pass a reasoned order after following
principles of natural justice.

IeTeRa GIRT s aht TS arfier AT FRTeRT SRy adias & i s )
The appeal filed by the appellant stands disposed off in above terms.

Attested @w\/\/

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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To,

M/s. K.B.Builders,

B-434, Supath-II Complex,

Nr. Juna Vadaj Bus Stand, Usmanpura,
Ahmedabad-380 013

The Deputy Commissioner
CGST, Division-VII,
Ahmedabad North,
Ahmedabad.

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.

F.No.GAPPL/COM/STP/708/2022-Appeal

Appellant

Respondent

3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)

4. The Superintendent (System), CGST, Appeals, Ahmedabad, for u

@ T @

on the website.

\5—~GUard File.
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