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314"16-lcbcil cnr rfr1 ~ -crm Name & Address

1. Appellant

Mis One Click IT Consultancy Private Limited,
407-412, President Plaza, S. G. Highway,
Thaltej, Ahmedabad-380054

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmadabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmadabad - 380052

al{ afar z 3r@ arr ariits 3ra mar & it aszmg ufa unferfa
ft aal mgr 3rf@rat at 3fl u paterma wgd araar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

Tralql glavr 3mraa
Revision application to Government of India :

(«) kt; sq1l Ice 3f@,Ru, 1994 cBl" efRT rn ~ ~ ~ +fl1w1T cB" 6JR if ~
erRT cITT ~-erRT qr qg# # 3ifa gntgrv mar 3ref Pa, ad 'tlxcbl-<, fctrn
l-j-511ciF-l, tu«a fem, ah ifra, ta tu ma,i mf, { fact : 110001 cITT cBl" ~
afe;1 .
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ cBl" °ITTf.i me i sra w# srf arena fa#t qosrir zn arr ra
a fa#t qagrrr aw qaerir ima sa g mf lf, uT f4Rt suer ur +vet "qffi
a fa5l arar i a fa#t rusrur al ma t ufu a hr g{ st1

(ii) In case of any loss of goo ltr~r ss occur in transit from a factory to a
warehouse or to another factory o 114 ouse to another during the course of
processing of the goods in a wareho ther in a factory or in a warehouse.
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+rd # ate fhz zrr zag j Ruff Ta W zr Hr # fRfr aqjtr zyca aa mr w'
Gara caRae l=fflTR -q urr 'l:rmf # as fawn ; a q?rufa at

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

siRh 6areaat naa ye #gra fg it sq@h fez man 6l{& ail ht arr uil za
errr ya Rm grRa sga, sr@la a ml" trTmf cIT tflf[f r at qr fa« 3rf@fu (i.2) 1998
£:TRT 109 rr fga fag mg &ht

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) #tu snaa gen (3r@a) Rm1a#), zoo fr s oifa Rafe qua in ~-8 -q GT
4ii , )fa arras # uf om#r hf fa#ta fl l=[Tff cB" #flu per--3rt vi 3fl arr?gr st
at-at uRii a mrr sf am)aa fan Gr a1Reg1 Ur Tr arr z. #r gngff a oifa err
35-~ -q~ 1:/51" cB" :fIBR cB" ~ cB" ~ tl3ffi-6 "cITc1AuR aft eh#t arfegt

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied ·by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) f@car 3r4ea arr usi ica as v Gar qt za Gaa zl at sq 2oo/- 6tr girl
dt Garg oh uj icaag erg a uvnrr gt cTT 1 ooo /- ctr ffl :fIBR ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr zca, ta saraa zrca vi hara or4)alt +nznf@ear uf a7al:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4a snrar zca 3rf@,fa, 1944 t ear 3s-ft/3s-z sifa.

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

safRaa 4Roa 2 («)a iaag 3gar rrar #l sr4ta, 3r4tat ma var zycen,
a4hr GnaT zgca vi ara r4)Rh mnf@aw (Rrec) at uf?a ear qfea,
'11!5l-Ji:tl(jjlc{ if 2nd 'l=ffffi, cil§J..Jlct1 'l-fcFf ,'3-RRcff ,r'R''t.l{•Wl{,J.1(5J..Jqlcillq -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. ·
in case of appeals other d in para-2(i) (a) above.
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The appeal to the Appellate,Tribunal shall be;filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf z s?gra{ sr?vii cpf x-r=rfcmst a u@la pc sir fg #hr at :fIBR
sqja air v fa urr afe; ga aezr a sa gg ## fa far rt arf v aa cB" fuq
zrenff,fa 34)hr zIrn@raw atv r@l zn anr at ya maaa fur uar at

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may· be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arzurazu zgca 3pf@,Ru 497o zrn vigitfer cBT ~-1 cB" 3WIB Rmfur ~~ B"cfd"
3a znr 3rr?gr zrenfe,fa frrum mmRT k srr?gr u?ta 6t ya IR LJx 5.6.5o ha
cpT rllllllclll ~ fbBc c'fllT 6FIT~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) g it vi±fer mat a fira ar Ruii 6t 3it ft en 3naff f0an Gar ? cit
ft yea, €tr Gara ye gi hara ar9ta nrnf@raw (ruff@f) frlwr, 1982 if
Rimr % I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) t#tr zgca, a4 snaa co g para 3r4ta znrznrf@raw (Rrec), uf sr@hat a
mrT afar sir (Demand) vi is (Penalty) cpf 10% 1l'f sat aa rfaf ?1raif#,
~1l'f \Jim 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#{duayea it larab siafa, nfrast "sac1a$ti(Duty Demanded) 
(i) (section)isDbaaBuffaft,
(ii) far nr«era&hr2z2fez s67ft,
(iii) #azfez fail2fu6haaaufr.
ueqasa if4a arfhau?qwar stgeara, srftr atfaa ah kfg qazra
WIT1FTT%. .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
----. -.. (ii) amount of erroneous Cenvat Credit taken;

r%;-◊;:_/::uiA;~r/'. (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
6$ gl" ' huf arrufawwrk rr;orye rar yea ur zus f@af@at alaGuye

lg'? 1·-~-~~0° ~-- 'tR~'GfITT~~ fciqlf°dd ITT~G116W 10% W@H'tR~'GIT~~I
"' ~.Y_...-..t. .!!:3 ±$? «. e

·~ "'-..,,.,0 ·(;-4'o.,_~. view of above, an appeal against this order shall lie before the Tribunal on
,~a ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



F. No. GAPP L/COM/STP/2226/2022-Appea I

ORDER-IN-APPEAL

The present appeal has been filed by Mis. One Click IT Consultancy Private Limited,

407-412, President Plaza, S.G. Highway, Thaltej, Ahmedabad - 380054 (hereinafter referred to

as "the appellant") against Order-in-Original No. CGST/WT07/RAJ/47/2022-23 dated

27.04.2022 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AABC06556B. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an income

of Rs. 41,63,795/- during the FY 2014-15, which was reflected under the heads "Sales/ Gross

Receipts from Services (Value from ITR)" or "Total amount paid / credited under Section 194C,

1941, 194H, 194J (Value from Form 26AS)" provided by the Income Tax department. O
Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax Registration nor paid the

applicable service tax thereon. The appellant was called upon to submit copies of Balance Sheet,

Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However, they had
not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGSTIAR-/Div

VII/A'bad North/TPD/40/2020-21 dated 26.09.2020 demanding Service Tax amounting to Rs.

5,14,645/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c), and Section 0
77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery ofun-quantified

amount of Service Tax for the period from FY 20 15-16 to FY 20 17-1 8 (up to Jun-I 7).

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,14,645/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period-from FY 2014-15. Further (i)

Penalty of Rs. 5, 14,645/- was also imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty ofRs. 10,000/- was imposed on the appellant under Section 77(1)(a) & Section

77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant

· Section 77(2) of the Finance Act, 1994 for not submitting documents to the department,>.2%?' ed or... __,
"'E#
3r,,°"3°.-s-40
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on the following grounds:

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal
·c'

• The appellant is a private limited company incorporated under the Companies Act, 1956

withCIN :U72900PN201 1PTC141730 engaged in the business of IT Consulting and

Software Development.

• The appellant was carrying out its operation from A-302, Titanium Square, Thaltej,

Ahmedabad - 380054 at the time of registration and continued till Sept, 2017. The

appellanthad shifted its office to 406, Sarthik-II, Opp Rajpath Club, Bodakdev, S.G.

• Highway, Ahmedabad-380054 afterwards and ultimately moved to its present address

'. 407-412, President Plaza, S.O. Highway, Thaltej, Ahmedabad - 380054 on 1June, 2021.
• The changes in the address were updated on GSTN portal as and when required. Present

address of company is also updated on GSTN portal and it is reflected in the OST

certificate as after 01.07.2017, service tax is converted into OST and the changes in

address that took place in year 2017 and 2021 were updated in GST portal at both the

times.

· • Since incorporation of the company, the aggregate taxable turnover of the appellant did

not exceed in any of the financial year till. FY 2014-15, the limit of Rs. 10 lacs. Total

turnover is more than 10 lacs on account of export services of the company, which were

exempt from levy of service tax. However, the appellant had decided to take voluntary

registration in June-2015 due to expectations of domestic turnover exceeding specified

limit of 10 Lakhs during the year. The appellant had filed all their returns required under

FinanceAct, 1994 (ST-3) till Jun-2017 before migration to GST.

0
1
i

: • : When the adjudicating authority issued first letter on 25.07.2020 as mentioned in para 3

of the impugned order, the appellant had shifted to its address 406, Sarthik-II, Opp Raj

path Club; Bodakdev, S.O. Highway, Ahmedabad-380054 and hence they did not receive
·;::.·,\, .

.• \··the letterand consequently they were unable to respond. Similarly, the appellant did not
·. ,. ·:-·:, .

..• receive summons dated 18.08.2020 and Personal Hearing letter dated 07.04.2022 as·

. mentioned in the impugned order. Appellant became aware of such notices issued by

:}\iepartment very recently on 09.06.2022 when their old landlord communicated about

· · receipt oforder issued by the adjudicating authority dated 27.04.2022. The appellant did

:/t.not respond to any letter since they were not aware of such letters issued by the

• department.

• The adjudicating authority has erred in holding that proviso to section 73(1) for extended
: : : 'period of five years for issue of notice can be invoked due to non-compliance of notices

by appellant, however, as mentioned in statement of facts, appellant's failure to respond

5
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was on account of non-service of notice on updated address. Hence the notice issued for

adjudication itself is time barred and invalid as it was issued after 30 months of relevant
date for FY 2014-15.

• The adjudicating authority has erred in holding that the total taxable turnover of the

appellant has exceed the exempt limit assuming total turnover as taxable turnover and

failed to appreciate that the total turnover of Rs. 41,63,795/- was inclusive of export

turnover of Rs. 39,38,545/-of the services income from export business.

%

• The adjudicating authority has erred in adopting the total turnover of Rs. 41,63,795/

from Income Tax Return as taxable turnover, and ignore the fact that the above turnover

is inclusive of the export turnover of Rs. 39,38,545/- as per abstract of the ledger

accounts from the books of the appellant, copies of invoice and schedule of audit report

indicating the export turnover and domestic turnover separately are submitted by the
appellant along with appeal memorandum. 0

• The adjudicating authority has further erred in making ex-party assessment by not

providing any opportunity by serving notices at the new address of the appellant which
was also uploaded on GST Portal at relevant time.

• The adjudicating authority has also further erred in levying penalty of Rs. 10,000/- under
section 77(1)(a) & 77(1)(c) of the Finance Act, 1994.

• On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed
and set aside.

4. Personal hearing in the case was held on 08.02.2023. Shri Niket K. Modi, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum. He stated that he would submit bank statement as part of
additional written submission.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2014-15.

0

nd that in the SCN in question, the demand has been raised for the period FY 2014-15

the Income Tax Returns filed by the appellant. Except for the value of "Sales of

6



Services under Sales / Gross Receipts from Services" provided by the Income Tax Department,

no other cogent ;reason or justification is forthcoming· from the SCN for raising the demand
. . .

against the appellant. It is also not specified as to under which category of service the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts
. ·• . .

from services, the same cannot form the basis for arriving at the conclusion that the respondent. ' ...

was liable to pay service tax, which was not paid by them. In this regard, I find that CBEC had,

vide Instruction dated 26.10.2021, directed that:

. .

"It was furtherreiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS taxable value and the taxable value in Service. Tax

Returns..

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based·oithe difference in ITR-TDS data and service tax returns only afer proper

'verification of facts, may be followed . diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

· indiscriminate show cause notices. Needless to mention that in all such cases where the

notices · have already been issued, adjudicating authorities are expected to pass a

: judicious order after proper appreciation offacts and submission ofthe noticee."

0

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry or

investigation, the:SCN has been issued only on the basis ofdetails received from the Income Tax

department, without even specifying the category of service in respect of which service tax is

sought to be levied and collected. This, in my considered view, is not a proper ground for raising of

demand of service tax and SCN is vague in nature.

. 7. As-regard,the contention of the appellant that the. impugned order was issued without

conducting personal hearing, I find that the adjudicating authority has scheduled personal

hearing by specifying 3 (three) different dates i.e. 19.04.2022, 21.04.2022 and 25.04.2022 in the
single letter /notice dated 07.04.2022. The appellant have contended that due to change of their

'
office address, the said letter was received by him after long time and, therefore, could not attend

the personal hearing. In this regard, I find that the adjudicating authority given three dates of

. personal hearing in one notice and has considered the same as three opportunities. I also find that

· ·· ••there-isno mention about any adjournment sought by the appellant.

7

· 7.1 .. As per Section 33A(2) of the-Central Excise Act, 1944, as made applicable to Service

Taxvide Section 83 of the Finance Act, 1994, when a personal hearing is fixed, it is open to a

to seek time by showing sufficient cause and in such case, the adjudicating authority may
.. .

time and adjourn the personal hearing by recording the reason in writing. Not more than

Ne1
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three such adjournments can be granted. Since such adjournments are limited to three, the

hearing would be required to be fixed on each such occasion and on every occasion when time is

sought and sufficient cause is made out, the case would be adjourned to another date. However,

the adjudicating authority is required to give one date a time and record his reasons for granting

adjournment on each occasion. It is not permissible for the adjudicating authority to issue one

consolidated notice fixing three dates of hearing, whether or not the party asks for time, as has
been done in the present case.

7.2 It is further observed that by giving notice for personal hearing on three dates in single

letter and absence of the appellant on those dates appears to have been considered as grant of

three adjournments by the adjudicating authority. In this regard, I find that the Section 33A(2) of

the Central Excise Act, 1944 provides for grant of not more than 3 adjournments, which would

envisage four dates of personal hearing and not three dates. The similar view has been taken by

the Hon'ble High Court of Gujarat in the case ofRegent Overseas Private Limited and others Vs.

Union of India and others reported in 2017 (3) TMI 557 -- Gujarat High Court. 0

7 .3 In view of the above, I find that the adjudicating authority was required to give adequate

and ample opportunity to the appellant for personal hearing and it is only thereafter, he was

required to be pass the order. Thus, it is held that the impugned order passed by the adjudicating

authority is clearly in breach of the principles of natural justice and is legally unsustainable.

8. As regards the merits of the case, I find that the main contention of the appellant are that

the total taxable turnover of Rs. 41,63,795/- was inclusive of export turnover of Rs. 39,38,545/

in respect of the services income from export business and exempted from the service tax and

remaining income was below the threshold limit of exemption. The appellant have also Q
submitted copies of Audit Report (along with Balance Sheet and Profit & Loss account); income

ledger, copy of invoices, etc., which were not submitted to the adjudicating authority, due to
non-receipt of SCN or PH letter by the appellant as they have changed their office,

8.1 Considering the facts of the case as discussed hereinabove and in the interest ofjustice, I

am of the considered view that the case is required to be remanded back to the adjudicating

authority to consider the claim of the appellant for exemption of Service Tax being export of

services and decide the case accordingly. The appellant is directed to submit all the records and

documents in support of their claim for exemption from service tax due to export of service

before the adjudicating authority within I 5 days of the receipt of this order. The adjudicating

authority shall after considering the records and documents submitted by the· appellant decide

·esh by following the principles of natural justice.

8
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In view of the above discussi,on, I allow the appeal filed by the appellant by way of

•..

remand to the adjudicating authority to reconsider the 'issue a fresh and pass a speaking order

after following the principles of natural justice.

10. .arcITTf #afgr afR +?arf cf1T fr! qzrt 5qtaltfatsart
The appeal filed by the appellant stands disposed of in above terms.

(Akhiles Kumar) -3
Commissioner (Appeals)

Attest~- - -

•••Superintendent(Appeals),
CGST,•Ahmedabad·

By RPAD I SPEED POST
To,

MIs. OneClickITConsultancy Private Limited,

407-412,PresidentPlaza,

S.G. Highway,Thaltej,

Ahmedabad - 380054

TheDeputy Co1TI111issioner,

CGST, Division-VII,

Ahmedabad North

Date :10.02.2023

Appellant

Respondent

.o
Copy to:

1) .The Principal Chief Commissioner, Central GST, Ahmedabad Zone

. 2). /The Commissioner,CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

,S)Guard File

6) •PA.file
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