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~~~Order-In-Appeal Nos. AHM-EXCUS-002-APP-153/2022-23
~Date : 07-02-2023 \J1ffl ffl cITT ~ Date of Issue 16.02.2023

enrgar (3r9ea) arr ufRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. GST/D-VI/O&A/216/QED/AM/2021~22 ~:
31.03.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad
North

3741caaafat vi qr Name & Address

1. Appellant

M/s QED Clinical Services Pvt. Ltd.,
Saptak 8-209, West Gate, Near YMCA Club,
S.G. Highway Makarba,
Ahmedabad-380054

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , 7th Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

al{ arfh g 3rat arr a sriits gra aa k at a gr oner uf zqenferf
fa sr Tyg 31f@rant at 3ft ur ga@err 3ma Ig cITT "ffcITTTT t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

and rvr pr gateau 3rhea
Revision application to Government of India :

() 4ta Gali ca 3rf@nfzra, 1994 c#r tITTT rn ~~~· l=ffl1C1T m- GlR if~
tITTT cbl" \:fCf-tITTT m- ~~ 4-<'ic!5 a oiafa y#rut 34ea are#t fra, d 'fl-<c!51-<, fcIB=l"
iarea, lua f@mt, atft ifGra, #la ta at, ir mf, { fact : 110001 cbl" cITT ~
Reg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1TT&f cITT mR a a 4at if arar fan# 'fj□,sjlllx <TT ~ c!51x-lQI~ if
<:rr fcp-m '½□-s1J11x ~ ~ •f!□-s1.i11x if 1TT&f c:;r \i'IIB ~ wf if, <:rr fcp-m •f!0-s1i11x m ~ if 'cfffi"

,,aa., feat#l #rear zn fat#t rs«r i st ma #l 4fanhr g& st
«-r "es" "a,o

"Os° -· ..,....~·, . .f{§ \l-\:;. (1 i~ \ In case of any loss of goods where the loss occur in transit fr~m a factory to a~ ; @ w .. ~J7ouse or to another factory or from one warehouse to another during the course of
~~:,."'~,

0

-~: .:~..,~~,bsing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cl?) 'l'fRc'f q5 ~ fcITTfl- ~ m ~ if PJ;qff<ta ,m,r "9x" m ,m,r q5 fc!Al-lf01 if~~~ l=f@" "9x"
~~ cfl ITTc cfl ~ if \ill" 'l'fRc'f # are fa#t g znr rat Pl ;qfma % I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if Gura« #l surd zyca 'lj1TdT'1 cf) fc;r-q- uit sh aRez rr #l n{ ? sit ha arr?r uit sea
rrr qi Rm a gaRs 3nrgari, 3r8le a mxT -crrft=r cIT WTTf q znr ara fa« arf@fr (i .2) 1998
ITT 109 mxT frrp@~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a4tu sn zyca (s#ta ) Rural, 2001 cfl frilfl'f 9 cfl 3RIT@ fc!Afcfce m 001 ~-8 if err
4Raai i, hf sr a uf arr hf fi a ft m flu per-on? gi or@ha 3rt a6t
at-at ufii a mer 6fr Gm4aa Ru war aiR@;Ir Tr rar z. pl nflf a siafa ant
35-~ if f.mffur tB1" cfl 'lj1TdT'1 cfl ~ cfl m2:f €ton--6 arar t ,fa ft ell a1Reg t

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rf@u 3rdaa er ui iaaa ga car qt a sraa "ITT m ~ 200/- L!m=f 'lj1TdT'1
alt Gr; 3jlu via avalasnar zt "ITT 1 ooo/- alr 4rat 6t slgt

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft zycn, a€a aa zrcn vi ears 3r4#tr nzuferaur vR 3rate
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #tu sad zca 3rf@Rua, 1944 #t ear 35-4/35-z cfl 3RIT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) \:lcfflfafuia qRmc: 2 (1) c5 if ~ ~ cB" m cB1" 3ft, r@hat v#tr yen,
a4hr war« gc vi hara or@ta mnf@raw (fre) #6t u?a &fr fife8at,
~H:P-l c; I~ I c; if 2nd mffi, isl§ .1-J I ffi 'J..fq,=f , J.R=RclT ,PR£.! ·Fi I J Fl,0i t:_5 .1-J c'tl isl I ~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

•;;,:. i -~ case of appeals other than as mentioned in para-2(i) (a) above.
~ ~ c.·[s. '•_•.. ~.~ 0_>,_/8%. e
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6,·-of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) llft~~if~~ 3Tiffl cnr rrr @lr ? atut er sitar # fz #h at ITT
3gjai is fha srr aeg ga z # za g ft fa far udt arf a a fg
zrenfe,fa 37flt nrnf@raw at ya ar4la zn #€)rwar at v 3maa fur la &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As

: the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arnrzu zgca 3rf@fa 497o uen igitf@r al 3rgf-4 iafa feufR fa; 31Jar a
3rraa zur pr or?gr zrenRiRa Rufzu ferart a srar rel #t gs yf u 6.so ha
cnT znrzu1au zyca feae au sat a@gt

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za sit if@rmi at firua ar Ruii l sit ft ezn 3raff fan uat & uit
Rt zyea, ht sq1a zye vi hara aralr nznf@raw (ar4ff@f@) Rm, 1982
Rl%c=r -g I

0

(7)

Attention in invited to th.e rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

#ta zyca, at sna yea vi ara or@hr Inf@eraw (Rrez), ff r4lat a
mt # afar ii (Demand) ya i (Penalty) cnf 1o% pa sir aa sfaf ?tzreaif#,
34ff2raqa +o#ls wag & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#{tu3alazyea 3ittaraab 3ifa,nf@ragt "afarati(DutyDemanded) -
(i) Section) is ±uphasaeiRafr,
(ii) fu<:rr ·eailz#fezst uRt,
(iii) sir@z±fez fui#uaaa 2aft.

TqasaiRa er@leus? qasr st gear , sr4la afaras#Ru qasfa
fear«are.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
.....--......_ (ii) amount of erroneous Cenvat Credit taken;

~0 '.: _·!,;,~ (iii) amount payable under Rule 6 of the Cenvat Credit Rules.>'s"" 'eij?rk uR srftrufrurkra «eizrer srrar zg«ernavs ftaifast iifu rg zye
g? a;jks {'irrarus sasihasas faatf@a it as avsk 10maru shwra»alts Al. •• of above, an appeal against this order shall lie before the Tri_bunal on

0
* ·µ'::Y~~t of 10% of the duty demanded where duty or duty and penalty are m dispute, or

enalty, where penalty alone is in dispute."



F.No.GAPPL/COM/STP/1817/2022-APPEAL

ORDER IN APPEAL

M/s. QED Clinical Services India Pvt. Ltd., Saptak B-209, West Gate, Near YMCA
Club, S.G. Highway, Makarba, Ahmedabad-380054 (hereinafter referred to as 'the
appellant') have filed the present appeal against the Order-in-Original No.GST-06/D
VI/O&A/216/QED/AM/2021-22 dated 31.03.2022 (in short 'impugned order') passed by
the Assistant Commissioner, Central GST, Division-VI, Ahmedabad North (hereinafter
referred to as 'the acfjudicating authorityj. The appellant were holding Service Tax
Registration No.AAACQ273ONS1001.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the FE.Y. 2014-15 to FY. 2016-17, it was noticed
that the 'Sales/Gross Receipts' from services declared in ITR of the appellant were not
tallying with the 'Gross Value of Service' declared in their ST-3 Returns. The differential
taxable value amounting to Rs.22,68,305/- was declared less in their ST-3 Return for F.Y.
2014-15 to FY. 2016-17 as compared to the income declared in their Income Tax
Return (ITR) / Form 26A4S filed under the Income Tax Act. Letters were subsequently
issued to the appellant to explain the reasons for non-payment of tax and to provide
certified documentary evidences for the F.Y. 2015-16 & FY. 2016-17. However, neither
any documents nor any reply was submitted by them for non-payment of service tax on
such receipts.

2.1 Therefore, a Show Cause Notice (SCN) f\lo.GST-06/04-495/O&A/QED/2020-2021
dated 28.09.2020 was issued to the appellant proposing recovery of service tax demand
of Rs.3,10,767/- not paid on the differential value of intome amounting to
Rs.22,68,305/- received during the F.Y. 2014-15 to F.Y. 2016-17, along with interest
under Section 73(1) and Section 75 of the Finance Act, 1994, respectively. Imposition of
penalty under Sections 76, 77 and penalty under Section 78 of the Finance Act, 1994
were also proposed.

0

2.2 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.22,90,330/- was confirmed alongwith interest. Penalty of Rs.10,000/- was O
imposed under Section 77 and equivalent penalty of Rs.22,90,330/- was also imposed
under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the grounds elaborated below:-

. .
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► The appellant is providing clinical research project management services and
majority of the services are rendered to clients located outside India. They had
entered into an agreement with QED Clinical Services Ltd., U.K. for proposals,
contracts and marketing materials development support for which they lend
their team. They also had agreement with LLC, USA for provision of Consulting
Services. Thus, the services qualifies as Export of Service as all six conditions of
Rule 6A of the Service tax Rules are fulfilled. However, the proper officer has
considered the difference in revenue as domestic sales, which is not correct as
the services were exported and EEFC account statement reflects the proof of
exports which were not taken under consideration.

} Though there was under reporting of revenue for 3yrs but was only to the tune
of Rs.4,49,261/- and not Rs.1,54,65,389/- as ordered in the impugned order.

► The service tax liability on domestic services has been discharged and the value
not reported in the ST-3 Returns pertains to the export of service which should
not be considered as loss of revenue. Further, the difference in reporting is also
because the invoices goes for approval of the foreign client and once approved
by them are recognized in Book of Accounts, hence there· was difference in
revenue in ITR and ST-3 Returns.

► The sales offered in Service tax returns for 2016-17 was not considered and
instead total revenue for 2016-17 was considered as Gross Receipts. In fact, the
deficit of sales in 2014-15 & 2015-16 were adjusted in 2016-17 to an extent. The
Domestic Invoices of Rs.9,55,600, FIRC and invoice-wise receipts, sample invoices
and audited balance sheets are attached as evidence.

► The notice was issued· on the premise which was vacated by the appellant three
years ago and not on the address updated on the GST Portal hence they could
not provide all the required documents called for. Also, they were required to
obtain documents FIRC for disputed period from HDFC and Kotak Mahendra
Bank, which took some time.

► Invocation of extended period is against principles of natural justice.

► They prayed to set-aside the demand, interest and penalties.

4. Personal hearing in the matter was held on 17.1.2023. Shri Saharsh Gandhi,
Chartered Accountant, and Shri Ali S.Bohra, Director of the appellant firm, appeared on
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F.No.GAPPL/COM/STP/1817/2022-APPEAL

behalf of the appellant. Shri Saharsh Gandhi reiterated the submissions made in the
appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority! submissions made in the appeal memorandum as well as
the submissions made at the time of personal hearing. The issue to be decided in the
present appeal is as to whether the service tax demand of Rs.22,90,330/- confirmed in
the impugned order passed by the adjudicating authority, in the facts and
circumstances of the case, is legal and proper or otherwise? The demand pertains to the
period F.Y. 2014-15 to F.Y. 2016-17.

6. It is observed that the SCN was issued to the appellant proposing service tax
demand amounting to Rs.3,10,767/- covering F.Y. 2014-15 to F.Y. 2015-16. Para-4 of
the SCN mentions that Gross Receipts from Services from ITR for the F.Y. 2016-17 to
F.Y. 2017-18 (upto June, 2017) has not been disclosed by the Income Tax Department
and further, as the appellant had also failed to provide the required information to the
department, the assessable value for the F.Y. 2016-17 to FY. 2017-18 (upto June, 2017),
therefore, could not be quantified. Thus, in terms of Para 2.8 of the Master Circular No.
1053/2/2017-CX., dated 10-3-2017, the service tax liability for the said period which Q
could not be quantified in the SCN was kept open for recovery. The adjudicating
authority has thereafter confirmed the demand of Rs.22,90,330/- after incorporating the
tax liability of Rs.19,79,563/- arrived for the F.Y.2016-17 on the basis of Audited Balance
Sheet submitted by the appellant. For the F.Y. 2017-18, no quantification has been
done.

7. It is observed that the appellant is registered with the department and the entire
demand has been raised based on ITR data provided by Income Tax Department. The
adjudicating authority has confirmed the demand of Rs.22,90,330/- on the findings that
the appellant has not fulfilled the conditions no. (c) to () of Rule 5A of the Service Tax
Rules, 1994. Further, as the appellant failed to produce the proof of export like copy of
Invoices, Foreign Inward Remittance Certificate issued by Bank, to establish that the
services rendered were exported to their foreign clients, the benefit of export of
services was not extended. The· adjudicating authority has, therefore, held that the
income earned by the appellant for rendering the clinical research project management
services is taxable, as the same does not fall either under negative list or under Mega
Exemption Notification No.25/2012-ST dated 20.06.2012.

8. I find that the Board vide Instruction dated 26.10.2021 has directed the field
formations that while analyzing ITR-TDS data received from Income Tax Department, a

1·' ... ~--~..;~- . •
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reconciliation statement has to be sought from the taxpayer for the difference and that
whether the service income eared by them for the corresponding period is attributable
to any of the negative list services specified in Section 66D of the Finance Act, 1994 or
exempt from payment of Service Tax, due to any reason. It was further reiterated that
demand notices may not be issued indiscriminately based on the difference between
the ITR-TDS taxable value and the taxable value in Service Tax Returns. The show cause
notice based on the difference in ITR-TDS data and service tax returns should be issued
only after proper verification of facts. Where such notices have already been issued, the
adjudicating authority should pass judicious order after proper appreciation of facts
and submission of the noticee.

0

8.1 I find that the demand in the instant case has been raised merely on the basis of
the sales of the services under Sales/Gross Receipts from services (Value of ITR) or the
Value of TDS, which in no way corroborate the allegation that the respondent was
actually rendering taxable service. Further, neither re-conciliation of financial statements
nor proper appreciation of facts was done by the adjudicating authority. The Balance
Sheets produced before the adjudicating authority clearly reflect the earnings in foreign
currency on account of Clinical Trials and Consultancy Services rendered by the
appellant, which was never rebutted. Further, the appellant has filed ST-3 Returns for all
the financial years in question including that of E.Y. 2016-17. But the figures declared in
ST-3 Returns for the F.Y. 2016-17 have not been considered while arriving at taxable
value. I, therefore, find that the adjudicating authority has confirmed the demand
without following the Boards' Instruction dated 26.10.2021. The adjudicating authority
is expected to pass a judicious order after proper appreciation of facts and submission
of the appellant, which in this case was not followed. It has led to violation of the
principles of natural justice by way of passing of non-speaking order.

9. The appellant have claimed that they could not submit the documents before
the adjudicating authority, as it took some time to collect relevant documents like FIRC

0 from HDFC and Kotak Mahindra Banks. However, in the present appeal, they have
produced sample copies of Remittance Transaction Advice, Tax Invoices and Audited
Balance Sheet for the F.Y. 2014-15, 2015-16 & 2016-17, as evidence to establish their
claim that the services were exported to foreign clients. Now, since the appellant have
submitted the relevant documents, which were not submitted earlier before the
adjudicating authority, I find that in the interest of natural justice, it would be proper
that the matter is remanded back to the adjudicating authority, who shall decide the
case afresh on merits after carrying out verification of the documents submitted by the
appellant. The appellant is also directed to submit all the relevant documents /details,
copy of contracts to the adjudicating authority, including those submitted in the appeal

7
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F.No.GAPPL/COM/STP/1817/2022-APPEAL

proceedings, in support of their contentions, within 15 days to the adjudicating
authority. The adjudicating authority shall decide the case afresh on merits and
accordingly pass a reasoned order, following the principles of natural justice.

10. In view of above discussion, I remand back the matter back to the adjudicating
authority to pass the order after examination of the documents and verification of the
claim of the appellant.

11. Accordingly, the impugned order is set-aside and appeal filed by the appellant is
allowed by way of remand to the adjudicating authority for decision of the case afresh.

s fta 4af arr af Rt£sfa Razu4)# a@ fa sarz
The appeal filed by the appellant stands disposed off in above t.rms.

".e-
(Rt A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD[SPEED POST

To,
M/s. QED Clinical Services India Pvt. Ltd.,
Saptak B-209, West Gate,
Near YMCA Club, S.G. Highway, Makarba,
Ahmedabad-380054

The Assistant Commissioner,
Central Tax, CGST 8 Central Excise,
Division-VI, Ahmedabad North
Ahmedabad

8

Appellant

Respondent

Date: 2.2023
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Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)

4. The Superintendent (System), CGST, Appeals, Ahmedabad, for uploading the OIA on
the website.

5Guard File.
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