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374)aaaf ar I vi urr Name & Address

1. Appellant

Mis. GujaratSecurity Guard Services,
Block No F, 5" FIoor, Multi Storage Building,
Manjushri Mills Campus,
Girdharnagar, Asarwa, Ahmedabad-380016

2. Respondent
The Joint Commissioner,CGST, Ahmedabad North, Custqm House, 1st
Floor, Navrangpura, Ahmedabad - 380009

0

al{ anfkr zr 3r8a 3mar a rials rgr aar & it a zemar uf zrenferf
f aag ·Tgr 3rf@rat t 3rah u gtervma ug a ar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

maalr gterur sra
Revision application to Government of India :

() b4; ala zyca arf@fr, 1994 cB1 tfRT 31aa ta aaT; Tg l=filwlT cfi ~ "if ~
tITTT cnl" \JLf-tITTT er urg siaifa grtervr srdar ref #Rra, qdal, f@a
iarcau, lGa f@tr, aft ifGra, u#ta cfrq a, ir mi, { f@cat : 110001 cpl" cCr "GIT.fr
neg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision ,
Application Unit Ministry of Finance, Department of Revenue, 4" FIoor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the

. following case, governed by first proviso to sub-section (1) of Section-35 ibid:

ii) zuf ml #l IR #a mm i ura hft znf arar a fa#tartIr r1rar #
<TT fa4t osrrR i zw norm ima ua gy maf "if, <TT fcnm '+!0-sl•IIX <TT~ "if 'qfg
as fht4t #rear i zm fa4t ssrm i st ma # ufu #r g$ 3l
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another fastG.J:.Y. or from one warehouse to another during the course of
processing of the goo ~m.'faremo • se or in storage whether in a factory or in a warehouse.s ale, £

r.\"'·
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'l=fmf are fh#ht tz za var faff ma r zur Ta faff suzhr zca aam w
nra zyc e fa au itma are Rh#lz zr 72r #Ruff ?m

(A)

(8)

In case of rebate of duty of excise on goods exported to any country Qr territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if saraa #t Una zrca gar fry cit spet fez mt 6 u{2 aik ha am2r itz
tITTT gi Rm 4urR 3gr, r@ta gr uRa a mu w zuarfa anfeua (i.2) 1996
tITTT 109 "[RT~frpq lfq- NI

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

3ta snra yeas (r4ta) Para4, 2oo1 fasiaf Rffe qua win zg-s a
4Rail , )famar uf s7gr hf Rias ah m cfi 'lflm ~~ "Cfcf 3TifR;r 3lTW cJ5T
al-at uRii # er Ufa am4aa fhu Gt a1Reg1 Ur arr arr z. r qr9ff a ai#fa en
35-~ "ti~ t#I- cfi g7arr rqd # rr tor- ararr #t uf aft eh 'cJT!%"q 1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the ·

.date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. ·

(2) Rf@ura 3ma er ui via aag Gara sq?) u smw an at a ut 2oo/- #tr grar
al ug it si ivaya Gara "G'llTcIT "ITT ID 1000/- t 6r y77ar #l ugy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tmr gra, ?tu saraa gycr vi ?hara 374tar =maf@a=urf rat:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) bhza nra zyca 3rf@fr, 1944 cJ5T tITTT 35-.fi/35-~ cfi 3IBT@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

3a~fr uR8a 2 («)a i al or4ar a srara st ar4ta, aft # mm i v#hr gca,
ah€tu Una zrea gi vara ar4# nnf@raw (Rrez) #6t ufa 2ft 4)feat
sarara # 2"1,1ell, sagTI€] 1,a7 ,37al,f@er+IF,3I<aI3la -soooo4

0

0

(1)

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.

)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least. should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zf z arr i a{ per rr&ii an mar sir & at r@ pc sitar a fg#ar 4Tr
fa is a fha arr afg zaa a st g ft fa far udt mrf aa # fr
zqnrferf rflRq -mrzmf@raw at va r4la a au val al ya 3n4a fhu urar &t
In case 6f the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4). Irr1au ye sf@f 197o zum git@ra #t rgqr--1 ifReafRa fag 1gr rl
3raa zu e 3?r zaenfenf ffu qf@rat arr ,@ta at gau w xii.6.5o tffi
cnf 1rnrau zyca ea am sir a&gt

One copy of application .or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

0

(5)

(7)

z 3j if@ermi at Riv av4 a fuii at 31N 'lfr ezn 3raffa fqu oira k cit
v#tar zca, #€tu Gura zyean vi hara anal#k rznr@raw (arufR@qf@) f1, 1982 a
Rafe t
Attention in invited to the rules covering these and other related matter
contended .in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

vita yc, #ta Gara yea vi hara srflta nrnf@raw (frbc), uf rft«at a
lfflwf afar uir Demand) vi is (Penalty) cpf 1o% qaa war 3farf rraif,
sf@aar qaoar o ls vug & t(section 3_5 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

4du snayea si tarab siafa, mfra@tr a»far ati(Duty Demanded) 
(i) (Section)WnDW~frr'cflffifffl;
(ii) Rn neaa@z3fez shft,
(iii) ha#fzfitf6asa2rRI.

> uqfsraiR srfh iu qfsr stgr=ar,srfr aRaral bfgqaufaa
fur«rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
co·nfirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. .

ais snarhf ar@la If@raurar usizea srrar zyeasuaus R4arf@a st alii fkumg zyea
p%<@tqmarwstssibaa aus Rafa tasavs? 10mmrrwlrue?1
± s? we view of above, an appeal against this order shall lie before the Tribunal on\\,"' .,,_,;). _i .. ,,,J
'l:';,'°-a ~':.i-) . .,.at~ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

%, _ ~spenalty, where penalty alone is in dispute."

*



F.No. GAPPL/COM/STP/34/2022-Appeal .

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Gujarat Security Guard Services, Block No. F,

5" Floor, Multi Storage Building, Manjushri Mills Campus, Girdharagar, Asarwa, Ahmedabad

380016 (hereinafter referred to as "the appellant") against Order-in-Original No. 9/JC/MT/2021-

22 dated 23.06.202 I (hereinafter referred to as "the impugned order") passed by the Joint

Commissioner, Central GST, Ahmedabad North (hereinafter referred to as "the adjudicating
authority").

2.1 Briefly stated the facts of the case are that the appellant are engaged in providing Security

and Detective Agency Services and are holding Service Tax Registration No.

AAAAG0372LSTOOI. During the course of audit of the financial records of the appellant, for

the period from April-2012 to June-2017, by the officers of the Central GST, Audit

Commissionerate, Ahmedabad, the following observation were raised in Final Audit Report No.
915/2018-19 dated 31.01.2019.

2.2 Wrong availment of exemption on services provided to Social Welfare Department

Verification of the records revealed that the appellant is providing security services to

various Hostels governed by Social Welfare Department of the Government of Gujarat and is

availing exemption under Sr. No. 9 of Notification No. 25/2012-ST dated 20.06.2012, as
amended by Notification No. 9/2016-ST dated 01.03.2016.

0

2.2.1 Till I 1.07.2014, only auxiliary education services provided to educational institutions,

who are providing education exempted from service tax as outlined in clause (1) of Section 66D,

were exempted from payment of Service Tax. As Hostels do not provide education exempted

from Service Tax, auxiliary educational services defined under paragraph 2(f) of Notification

No. 25/2012-ST dated 20.06.2012, provided to such Hostels, would not qualify for exemption

under the Notification ibid. Hence, the security services provided to Hostels by the appellant,

would not be covered under the exemption provided under Sr. No. 9 of Notification No.
25/2012-ST dated 20.06.2012.

0

»

2.2.2 It appears that Hostels run by the Social Welfare Department of the Government of

Gujarat are just places of residence and education is not imparted in any manner in such Hostels.

Since, Hostels are merely places to stay, and also do not offer any of the types of education listed

above, it appeared that such Hostels would not be covered under the definition of education

institution and by extension, security services provided by the appellant to such' Hostels iun by

social welfare department of the Government of Gujarat would not be eligible for exemption
p"", r the Mega Exemption Notification No. 25/2012 - ST dated 20.06.2012, as amended.

%.
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Wrong availment of exemption on services provided to SEZ units without producing

• .Form A-1 and A-2:. ·:·- . ·. .

·;:::;{:{>:·ifQu,dng the course of audit, it was also observed that the appellant had availed exemption from
.•.· •."£...4 .

.. ,- ' · .·•. ··· ' Se1:vice Tax on services provided by them to SEZ units, during the period FY 2012-13 to FY

):.:>:·::,'_f:i_.- .,;2Ql4".15. But the appellant failed to produce Form A-l and A-2 stipulated under Notification No.
A&±e; ,_.; 13%1%- . . . . .
•.1,::;\:,·\;·a:>\-40/.2012'.'ST dated 20.06.2012, rescinded/ superseded by Notification No. 12/2013-ST dated
. · ; • a • • - · . . ·~. . • • • '

·1 .. ·. ,'
· .f • :i 01.07.2013 .

#if±e
O-~ft:~W/g:Itts:tWj'f{-:\'Tl1e -d~partment vide a letter dated 18.12.2019 requested the appellant to pay the service

±in9e,, yi '
:::rnx,:mt{f\,(!f?///t~/Jiability•ii1volved in the said services along-with intei·est and penalty. The appellant paid
..:+-.+485 • ,- ::.·._ ..· . . . ' . .-r:}fi::;JiWtr;; ~tsei;✓iceTa~"ru.~ount of Rs. 6,43,979/- vide PRC-03 dated 25.02.2020 "Under Protest".

: :. ?;)Jfo;filfr}\.:'};\}?;:(;,:,,.. I '.i . .

·appellant was issued a Query memo dated ·09.07.2018 requesting them to clarify ~

their stand and also pay the duty along with interesnmd penalty. The appellant agreed to the
·,i:, ...\ ·.. ·. · .... -· .· .
'\;0°);.(/t,,{:'t;\0::}.PPJ~~tion aJ.}d paid total Service Tax amount of Rs. 72,75,783/- vide DRC-03s dated 27.07.2018
4±!}328# ., .?rr::·;,}i.~:/· ;'::.- a11d'OL01.2019. However; vide letter dated 16.08.2018. the appellru.1t, inter alia, stating that they

r didnot.agree with the objection raised by the depru.iment, but without prejudice to their stand,

ru.·e making payment "Under Protest".

5

· J: Being.aggrieved with the impugned order, ·the appellant'prefen·ed the present appeal on

:\\·;:the following·grot.inds:
#±

r±

2.4 Subsequently, a SCN bearing No.VI/I (b)-CTA/Tech-29/SCN/GISFS/2018-19 dated
~··~<\\:·.,-.:"-:I~~~:?.;:... '. :_.L. . .. · . . . . .:'..J;Jff}?}/) :,:\)l':_g,6._20~0·'was issued· to the appellant proposing den}and of Service Tax amount of Rs.

J ; . _ •. . 79,19,762/- (Rs. 72,75,783/- + Rs. 6,43,979/-) iri terms of proviso to Section 73( 1) of the

h,,,##j Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994 and proposing
•.\ }·:' ./ .'.'::•:;~•-;_{ [. _;•••- · .. · ' .. ··,_' . . . ·I , . •

. 1 penalty under Section 78 of the Financ_e Act, 1994. The said SCN also proposed appropriation of

f 1$'sice Tax amouit of Rs. 79,19,762/- already paid by the appellant vide DRC-03s dated

It· ?(}r:: . _,,:2;:o/2018;O1,01.2019 and 25.02.2020 and also proposed for vacation of protest letters dated

97j23#±"as
·1 '#ME%E%±1%.2.5 "Te said SCN dated I 1.06.2020 was adjudicated vide impugned order wherein the
'348 "is-):,i\{\t\ ::~:}'i\\'dE!n1and of-Service Tax amounting to Rs. 79,19,762/- {Rs. 72,75,783/- + Rs. 6,43,979/-)

'. :/ :;;tl:''!W,'.[~!t'}:~{(/ff?p°i'~1osed iti:-SCN was- confirmed under the proviso to' Section 73 ( 1) of the Finance Act, 1994
. 55±5'·:n_.·

· )S}\::\:;'_:/ :i_\ al~ng with interest under Section 75 of the Finance Act, 1994. and penalty of Rs. 79, 19,762/- (Rs.
; 1»s48·4. • .
?Y?f:trer>vt:}72;75,7.83/- + Rs. 6,43,979/-) was also imposed on the appellant under Section 78(1) of the
·+ ':;4. =:':•• ··: ,· ",; ._.· :.:· . . •

:rn:.'.Jt.:-:f(if {.H \Fi~an~e Act, 1994. In the impugned order also order for appropriation of Service Tax amount of
·3#2%±% 5 ·:' '-:·: .. ' . . , . . .

· _:: -:\;/.\'.t /; :'. \Rs:'79;19,;762/~ already paid by the appellant, as discussed supra, and also vacated the protest of
·i ',_;;_,';:·.. ·_ .. ·_ ..

· . ,,.·::;'f)/: . 'the appellant,£iled by themyide letters dated 16.0S.'.?,018 an4 28:02-.2020.
##$%..
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of examination, catering, transportation and likewise.

·: _:_. '·''.,'.:·
•• .$5ti

• The appellant was erigaged in providing services of supplying the Security Se1'.Jidf{\h\£~:·L.}h~t /·: :'-;;.
.' Gnu-."!Government Hostels I Chat1rnlayas and holding Service Tax Registration·. No. , ·,/ --~- · . · .

no #j
• The adjudicating authority failed to appreciate that the exOmption to sot»$sit.±4 #ff@e23%#

. .. ·. . •. ,· ,,,·,?;/}':•\ .:;••)tC·';;:i\ S'provided to education institutions under clause 9 of the Notification No, 25/2012-STdated± 4±3#±3%
· . ' . ·•·· .. · •!Rs.±±, %Est. 20.06.20 I 2. In the definition clause of this notification "auxiliary education·: servic'es" •:_(!\'.¼f}'c :;:.·.<,:

. . . • . · •• ··i ,.·, i!·,:_:i _:,,··,. ·. :._~:;:_,_;__ ?_:.. .,._ · . Tt: <·~-defined as any services provided to and for _and in relation which may bere_quired to'iifo the
education institution, either themselves or outsourced, would all be ternied as auxi\ilQ·.cir.> .rv ;

· c?#@±+. """%_..ancillary to the education and examples are quoted therein services like admission,'conduct ·jg@, •
' ' ' . . '•':"·':'

, ', '. • . :- . ).))\)i,5(:: : : ; \'.Ji;f'\ •. , I .' ,.• It is most pertinent to note that thereafter several private schools and asso6iations,:br.']1U~lier.:O;,()z\ti[{j,;,, ,<;:,
:.' '$es + A#hrs.,secondary and various other federations and associations .of schools: and institi.itions · ·· \;/): · .. · , : :

:... ,imparting education, with various other facilities being provided to studeni.; ;'Jikci,;\;;.;J{tt;i:' ,- ,,;:

::',~:::~:::ion, residence, merus, etc. had approached the cBEc, seelcing qte~{i!~']ritO:t:t;]Q/l'fi

4ht&• Upon which the CBEC vide circular dated 19. 09.2013, clarified that auxiliary eduMtiQtj;,/;,1;'/;,i(ri'.l\l',.';;J,/ I
. ·' · · :;3r? ±3A%GE •services provided to education instilutes like transport operators to ferry students a#8hi;

;,',·x,.·,••i:' ·:_:"'..··-:<· ·.- Ifrom to school, hostels, housekeeping services, canteens and security service,, eicc Wo~Jd iill o; ,_,#+ I

be covered as auxili8ry education services. However, the adjudicating iititiib\-ily, l[;'j/~~f[~11;~~~/tJiif!
. . ·.>•,. . ·%2:'•%: ... ' . :clear words in this circular covering hostels, housekeeping, security services, hold that it

would not cover Security services provided only to Hostels.

• The appellant directly covere_d under this notification and its further clarification, since'tliese
state government run hostels, were accommodating students since they cannot come from
various places and by making them stay at such hostels, they are also taught in the
run by this social welfare depa1iment run for such special category students. ·

• Thereafter, vide Notification No. 6/2014-ST dated I 1.07.2014, Sr. No. 9 of the·,,..,,,=.,,.,
Notification No. 25/2012-ST amended and under sub clause (iii) security or
housekeeping services performed in such educational institute were specificaliy
from levy of service tax.

• All these hostels run•· by the State Government of Gujarat, through the Social Welfare

Depai1ment are special category hostels for residence of students of schedule castes and
. ' •· ':·,·--.-.. schedule tribes, who not only reside there, but are also undertaking education entirelyf6n

e same very institution. Accordingly, they are clearly educational institutions wit]~• .th~
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· e
combined facilities of hostels, since such special class category students have to reside there ~

for the purposes of their learning and education.

• The Government of Gujarat has allocated a specific grant to the social welfare department,

vide resolution dated 07.04.2010, to various chhattralayas (Hostels) which provide both

residence and education on benevolent purposes for up-lifient of the socially and

economically backward class, including for all such boys and girls separately, for all

purposes of residence, meals and education at one place.
¥

• .AS regard, the demand of service tax on the income received from providing services to

various SEZ units, the appellant submitted that there was ample and sufficient proof of

record to conclude that these security services were entirely provided for this period to the

various SEZ units and mere procedural irregularity of not submitting Authorization in Form

A-1 & A-2, since the same were not supplied by these units to the appellant can in no way

override 'exemption clearly available to them. Therefore, in the absence of any of their

purposeful default, of any procedure prescribed under the notifications, for any fault of SEZ

units in not· adhering to this procedure, they should not be made liable to any Service Tax

demand.

·: Since the demand of the proposed service tax was clearly entitle to exemption, the question

of levy of interest under Section 75 of the Finance Act, 1994 or any penalty under Section

78 of the Finance Act, 1994 does not arise.

· • The extended period of limitation cannot be invoked against.them by alleging suppression at

all in the present case, as the entire facts were duly within the knowledge of department all

throughout under the regular returns filed by them and under the routine audits undertaken

by the service tax department from time to time.

· • The appellant also submitted that the computation of the Service tax demand is also wrong

and against the settled principles of taxation in not granting abatement of salaries of their
security guards, their other contributions including PF, GPF, Gratuity and such other

statutory deductions.

'

·I
i
'i.
t

' f · ,' '.

On the basis of above grounds, the appellants requested that the impugned order
I .

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

·,•,•,.4- Personal hearing in the case was held on 18.01.2023 through virtual mode. Shri Hasit D.

Dave, Advocate, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum.

7



F.No. GAPPL/COM/STP/34/2022-Appeal

I have carefully gone through the facts of the case, grounds of appeal, submissions made5.

in the Appeal Memorandum and documents available on record. The issues to be decided in the
present appeal are as under:

(i) Whether exemption under Sr. No. 9 of the Notification No. 25/2012-ST dated

20.06.2012 is available to the appellant for the security services provided to various

Hostels governed by Social Welfare Department of the Government of Gujarat or
otherwise?

(ii) Whether exemption from Service Tax on services provided by them to SEZ units,

during the period FY 2012-13 to FY 2014-15 under Notification No. 40/2012-ST dated

20.06.2012, rescinded I superseded by Notification No. 12/2013-ST dated 01.07.2013 is

available to the appellant when the appellant failed to produce Form A-1 and A-2, or
otherwise?

(iii) Whether demand of Service Tax is required to confirmed under proviso to section

73( 1) of the Finance Act, 1994 or not, and consequently, penalty and interest are required
to be imposed or not?

0

6.1 As regard the first issue of providing Security services to various Hostels governed by

Social Welfare Department of the Government of Gujarat, I find that the adjudicating authority
in the impugned order, while confirming demand of Service Tax, has held as under:

"21. From the above, it can be summarized that since Hostels are merely places to stay,

and are not covered under the definition ofeducational institution, the security services

provided by the assessee to such Hostels run by the Social Welfare Department of the

Government ofGujarat would not be eligible for exemption under SJ No. 9(b) ofMega

Exemption Notification No. 25120 I2- Service Tax dated 20.06.2012, as amended.

Therefore, the unpaid service tax of Rs.72,75,783/- on the taxable value of security

services provided to Hostels, is liable to be demanded and recovered from the assessee
under the proviso to Section 73(1) ofthe Finance Act, 1994."

· "

0

6.2 I also find that the appellant have contended that these hostels run by the State

Government of Gujarat, through the Social Welfare Department, are special category hostels for

residence of students of schedule castes and schedule tribes, who not only reside there, but are

also undertaking education entirely from the same very institution. The appellant have also

submitted copy of Resolution dated 07.04.2010 passed by the Section Officer, Department of

Social Justice and Empowerment, and also submitted copy of Agreements dated 04.07.2016 &

.2017 entered with the District Deputy Director - Development Caste Class-I, Vadodara inr
tikV' f their claim.7;

•
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6.3 In order to examine the claim of the appellant, I hereby reproduce the free english

translation of the resolution dated 07.04.2010 passed by the Section Officer, Department of

Social Justice and Empowerment, which is originally in Gujarati Language:

"Resolution:

In order to increase the prevalence of education among the children of socially and

educationally backward classes and to enable the children ofthis caste to get education, the

government is running 18 government girls chhatralayas (hostels) for socially and
educationally backward classes. In these chhatralayas (hostels), students are providedfree

accommodation, food and study facilities. The issue of keeping security guards for the
safety ofgirls in these government chhatralayas (hostels) was under consideration.

fer mature consideration, 3 watchmen ofeight hoursper chhatralayas (hostels) in socially
and educationally backward class government girls chhatralayas (hostels), as per the

resolution ofthe Industries and Mines Department ofGovt., approval is hereby grantedfor
Rs. 18,465/- for three security guard, @ Rs. 6155/- per security guard, for 18 girls'
chhatralayas (hostels) for keeping security guards on out sourced basis from Gujarat

Industrial Security Force Society andforfresh expenditure ofRs.39.88 lakhs, subject to the
following conditions. "

6.4 In view of the above, I find that the said 18 Hostels for the girls run by the Social Welfare

Department of the Government of Gujarat are not just places of residence, but it were for

accommodation, food and study facilities and called as "Chhatralaya".

6.5 For ease of reference, I reproduce the relevant provisions of the exemption under Sr. No.

9 of the Mega Exemption Notification No. 25/2012-ST, I find that during the FY 2014-15, vide

Notification No. 06/2014-ST dated 11.07.2014, Sr. No. 9 of the Notification No. 25/2012-ST

were substituted. Therefore, for the period of 01.04.2014 to 10.07.2014, Sr. No. 9 of the
Notification No. 25/2012-ST read as under:

. "9, Servicesprovided to or by an educational institution in respect ofeducation exempted
from service tax, by way of,
(a) auxiliary educational services; or
() renting ofimmovable property;"

6.6 From the period. from 11.07.2014, Sr. No. 9 of the Notification No. 25/2012-ST were

substituted vide Notification No. 06/2014-ST dated 11.07.2014, which read as under:

."9, Servicesprovided, 
(a) by an educational institution to its students, faculty and staff;
(b) to aneducational institution, by way af, 

(i) transportation ofstudents, faculty and staff;

9
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(ii) catering, including any mid-day meals scheme sponsored by the Government;
(iii) security or cleaning or house-keeping servicesperformed in such educational
institution;
(iv) services relating to admission to, or conduct ofexamination by, such
institution; "

6.7 I also find that CBEC vide Circular No.172/7/2013 - ST dated 19.09.2013 clarified that

all services relating to education viz. services relating to admission to such institution, conduct of

examination, catering for the students under any mid-day meals scheme sponsored by

Government, or transportation of students, faculty or staff of such institution, the transport

services provided by the transport operator to the school, hostels, housekeeping, security

services, canteen, etc. are exempt from service tax. The relevant portion of the said circular read
as under:

"As defined in the said notification, "auxiliary educational services" means any services
relating to imparting any skill, knowledge, education or development ofcourse content or
any other knowledge-enhancement activity, whetherfor the students or thefaculty, or any
other services which educational institutions ordinarily carry out themselves but may
obtain as outsourced services from any other person, including services relating to
admission to Such institution, conduct ofexamination, cateringfor the students under any
mid-day meals scheme sponsored by Government, or transportation ofstudents, faculty
or staffofsuch institution.

3. By virtue ofthe entry in the negative list and by virtue ofthe portion ofthe exemption
notification, it will be clear that all services relating to education are exempt from.
service tax. There are many services provided to an educational institution. These have
been described as "auxiliary educational services" and they have been defined in the
exemption notification. Such services provided to an educational institution are exempt
from service tax. For example, ifa school hires a busfrom a transport operator in order
to ferry students to and from school, the transport services provided by the transport
operator to the school are exempt by virtue ofthe exemption notification.

4. In addition to the services mentioned in the definition of 11auxiliary educational
services", other examples would be hostels, housekeeping, security services, canteen,
etc."

0

25/2012-ST, as amended, read with Circular No. 172/7/2013-ST dated 19.09.2013, as they

prevailed during the period from 01.04.2014 to 10.07.2014 and provision of Sr. No. 9(b)(iii) of

the Notification No. 25/2012-ST, as amended, as they prevailed during the period from

I 1.07.2014 to 31.03.2015, it is amply clear that the Security service provided to an educational
institute are exempted from levy of service tax.

6.8 On plain reading of the aforesaid provision of Sr. No. 9(a) of the Notification No. 0

6.9 I also find that "educational institute" were not defined under Notification No. 25/2012

ST until 28.02.2016. The government vide Notification No. 9/2016, dated 1-3-2016, inserted the

Clause (oa) 'educational institution' in the definition under Para 2 of Notification No. 25/2012

ST, as amended, with effect from such date on which the Finance Bill, 2016, receives assent of
a ident of India. The said clause (oa) read as under:61,es

s9°
1;r· [ .., oa) "educational institution" means an institution providing services by way of:

~-. ;,
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. (i) · pre-school education and education upto higher secondary school or equivalent;
(ii) education as a part ofa curriculumfor obtaining a qualification recognised by
any lawfor the time· being inforce; ·
(iii) education as a part ofan approved vocational education course; "

6.10 In view of the above, I find that upto 10.07.2014, there was exemption from Service Tax

to the Security Services provided to an educational institution, who provided (i) pre-school

education and education upto higher secondary school or equivalent; (ii) education as a part of a

curriculum for obtaining a qualification recognized by any law for the time being in force, and

(iii) education as a part of an approved vocational education courses. However, I find that the

. appellant failed to demonstrate / produce any documentary evidence that the total income of Rs.

5,9808,869/- for the period from FY 2012-13 to FY 2017-18 (upto June-2017) was received by

them, for providing services as any education institution offering the above types of education. It

· is the contentionof the appellant that Hostels run by the Social Welfare Department of the

Government of Gujarat are providing residence, meals and education to students at one place,

however, the appellant have failed to submit any supporting documents showing that such

. Hostels provided the education by offering the above types of education. Therefore, I find that

the Security Services provided to various Hostels by the appellant do not fall under the definition

of education institutes and, therefore are not exempted from Service Tax. Therefore, it is held

that the security services provided by the appellant to such Hostels run by. the Social Welfare

Department of the Government of Gujarat are not eligible for exemption under the Sr. No. 9 of

the NotificationNo. 25/2012 - ST dated 20.06.2012, as amended, during the relevant period.

7. As regard the second issue of providing Security services to various SEZ units, I find that

the appellant have failed to produce Form A-l and FormA-2, which is main conditions for availing

· _exehiption from payment of Service Tax under the Notification No. 40/2012-ST dated 20.06.2012

& Notification No. 12/2013-ST dated 01.07.2013. In order to examine the matter in proper

perspective, the relevant portion of the Notification No. 40/2012-ST dated 20.06.2012 &

. : Notification No. 12/2013-ST dated 01.07.2013 are reproduced as under: .

Notification No. 40/2012-ST dated 20.06.2012

"3. The following procedure should be adopted for claiming the benefit of the exemption contained
in this notification, namely:
(a} the unit of a SEZ or developer, who has paid the service tax leviable under section 668 of the said
Act shall avail the exemption by filling a claim for refund of service tax paid on specified services
usedfor the authorised operations;

(b) the unit of a SEZ or developer who is registered as an assessee under the Central Excise Act, 1944
(1 0f 1944) or the rules made thereunder, or thesaid Act or the rules made thereunder, shallfile the

. claim for refund to the Assistant Commissioner of Central Excise or the Deputy Commissioner of
Central Excise, as the case may be, having jurisdiction· over the SEZ or registered office or the head
office of the SEZ unit or developer, as the case may be, in FormA2;

(c) the unit of a SEZ or developer who is not so registered under the provisions referred to in clause
(b), shall, before filing a claim for refund under this notification, file a declaration with the Assistant

11
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Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as the case may be,
having jurisdiction over the SEZ or registered office or the head office of the SEZ unit or developer,
as the case may be, in Form A-3;

(d) the Assistant Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as
the case may be, shall, after due verification, allot a service tax code number to the unit of a SEZ or
developer, referred to in clause (c), within seven days from the date of receipt of the said
declaration, in Form A-3;

(e) claim for refund shall be filed, within one year from the end of the month in which actual
payment of service tax was made by such developer or unit, to the registered service provider or
such extended period as the Assistant Commissioner of Central Excise or the Deputy Commissioner
of Central Excise, as the case may be, shall permit;

(f) the refund claim shall be accompanied by the following documents, namely:-
(i) a copy of the list ofspecified services as are requiredfor the authorized operations in the
SEZ, as approved by the Approval Committee; wherever applicable, a copy of the
declaration made in FormA-1; ..... 11

Notification No. 12/2013-ST dated 01.07.2013

"3. This exemption shall be given effect to in the following manner:

(I} The SEZ Unit or the Developer shall get an approval by the Approval Committee of the list of
the services as are required for the authorised operations (referred to as the 'specified services'
elsewhere in the notification) on which the SEZ Unit or Developer wish to claim exemption from
service tax.

(II} The ab -initio exemption on the specified services received by the SEZ Unit or the Developer
and used exclusively for the authorised operation shall be allowed subject to the following
procedure and conditions, namely:- ·

(a) the SEZ Unit or the Developer shallfurnish a declaration in Form A-1, verified by the Specified .
Officer ofthe SEZ, along with the list ofspecified services in terms ofcondition (I};

(b) on the basis of declaration made in Form A-1, an authorisation shall be issued by the
jurisdictional Deputy Commissioner ofCentral Excise or Assistant Commissioner of Central Excise,
as the case may be to the SEZ Unit or the Developer, in FormA-2;

(c) the SEZ Unit or the Developer shall provide a copy of said authorisation to the provider of
specified services. On the basis of the said authorisation, the service provider shall provide the
specified services to the SEZ Unit or the Developer without payment ofservice tax;

(d) the SEZ Unit or the Developer shall furnish to the jurisdictional Superintendent of Central
Excise a quarterly statement, in Form A-3, furnishing the details ofspecified services received by
it without payment ofservice tax;

(e) the SEZ Unit or the Developer shall furnish an undertaking, in Form A-1, that in case the
specified services on which exemption has been claimed are not exclusively used for authorised
operation or were found not to have been used exclusively for authorised operation, it shall pay
to the government an amount that is claimed by way of exemption from service tax and cesses
along with interest as applicable on delayed payment of service tax under the provisions of the
said Act read with the rules made thereunder. 11 ·

7.1 In view of the legal provisions above, I find that the procedure to be followed for

claiming the exemption under Notification No. 40/2012-ST dated 20.06.2012 and Notification

No. 12/2013-ST dated 01.07.2013 is similar in nature. I also find that the Notification No.

12/2013-ST dated 01.07.2013 envisages the procedure to be followed for not paying the service
. ~ \Para 3 (II) of the notification specifically provided that the exemption was subject to the

aure and conditions prescribed therein and Para 3(II)(b) specified the condition that "on the bast
r e.. '
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of declaration made in Form A-1, an authorisation shall be issued by the jurisdictional Deputy

Commissioner of Central Excise or Assistant Commissioner of Central Excise, as the case may be to the.

0

SEZ Unit or the Developer, in Form A-2, Whereas in the present case, the appellant have failed to

produce FormA-1 & Form A-2, which is basic condition for availing exemption under the said

notification. In this background, the appellant cannot be considered to have provided services to

the SEZ Unit and hence, cannot avail the exemption benefit under Notification No. 40/2012-ST

dated 20.06.2012 and Notification No. 12/2013-ST dated 01.07.2013, as amended. I also find

that the appellant have contended that they have ample and sufficient proof on records, viz.

Invoices and ledgers containing entire details of their service provided to these SEZ units for the

period from 2012 to 2015 and merely not submitting authorisation in Form A-I & Form A-2,

since the same were not supplied by these units to the appellant, not override the exemption

clearly available to them. In this regard, I find that the appellant have failed in producing Form

A-1 & Form A-2, which is basic condition for availing exemption under the said notification,

and therefore, the appellant are not eligible to avail exemption under Notification No. 40/2012-

ST dated 20.06.2012 and Notification No. 12/2013-ST dated 01.07.2013, as amended, during the
relevant period.

7.2 It is settled. law that an exemption notification has to be construed in a strict manner and

it is for the appellant to prove that they fall within the four corners of the exemption claimed.

The Hon'ble Supreme Court, in their decision in the case of Conunissioner of Customs (Import),

Mumbai Vs. Mis Dilipkumar & Company [2018 (361) E.L.T. 577 (SC)], has settled the legal

· ; position in this regard, wherein it was held that "Exemption notification should be interpreted
strictly; the burden ofproving applicability would be on the assessee to show that his case comes
within the parameters ofthe exemption clause or exemption notification". In view thereof, I do

not find any merit in the contention raised by the appellant in the case that the non-issuance of

FormAl & Form-A2 is only a procedural lapse and exemption to the appellant cannot be denied
on this ground.

0
8. As regard the contention of the appellant that extended period of limitation can not be

invoked in their case for the reason that the appellants have not suppressed any fact from the
department; I· find that the appellant had never declared to the department regarding wrong

availment of the exemption benefit under Sr. No. 9 of Notification No. 25/2012-ST dated

. 20.06.2012as well as under Notification No. 40/2012-ST dated 20.06.2012 and Notification No..'·,
12/2013-ST dated 01.07.2013, without having Form-Al & Form-A2, till the audit of the

financial records by the department. The non payment of appropriate Service Tax, by

withholding this facts from the department is also suppression of the facts and it clearly

transpires that the appellant has intentionally suppressed the same by deliberately withholding of

essential information from the department with an intent to evade taxes. Also, the appellant has

never informed the department about the same and the said fact could be unearthed only at the
of audit of the financial records by the department. Therefore, I find that all these acts of
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willful mis-statement and suppression of facts on the part of the appellant, with an intent to

evade payment of Service Tax, are the essential ingredients exist in the present case which makes

them liable to raise the demand against them invoking the extended period of limitation under

proviso to Section 73 of the Finance Act, 1994. When the demand sustains, there is no escape

from the liability of interest. Hence the same is, recoverable from them under Section 75 of the

Finance Act, 1994.

9. As regards penalty imposed under Section 78 of the Act, the appellant has pleaded that

since there was no suppression of facts, no penalty can be imposed upon them under Section 78

of the Act. I have already upheld invocation of extended period of limitation on the grounds of

suppression of facts as per discussion in para supra. Hence, penalty under Section 78 of the Act

is mandatory, as has been held by the Hon'ble Supreme Court in the case of Rajasthan Spinning

& Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are

ingredients for invoking extended period of limitation for demand of duty, imposition of penalty

under Section 1 IAC is mandatory. The ratio of the said judgment applies to the facts of the

present case. I, therefore, hold that the Appellant is liable to penalty under Section 78 of the

Finance Act, 1994.

10. In view of the above discussion, I uphold the impugned order passed by the adjudicating

authority and reject the appeal filed by the appellant.

11. srftnafrtaft& aft«m fqz1( 3qlad fasar? [
The appeal filed by the appellant stands disposed of in above terms.
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Superintendent(Appeals),
COST, Ahmedabad
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To,
M/s. Gujarat Security Guard Services,
Block No. F, 5" Floor,
Multi Storage Building,
Manjushri Mills Campus,
Girdharnagar, Asarwa,
Ahmedabad - 380016
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