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1. Appellant

M/s. Gujarat Security Guard Services,

Block No F, 5™ Floor, Multi Storage Building,
Manjushri Mills Campus,

Girdharnagar, Asarwa, Ahmedabad-380016

2. Respondent
The Joint Commissioner,CGST, Ahmedabad North , Custom House, 1%
Floor, Navrangpura, Ahmedabad - 380009
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of lndla
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
- following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to anotherfaetory or from one warehouse to another during the course of
processing of the goo s’ﬁc/élfw reho-se or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such

order is passed by the Commissioner (Appeals) on or after, the date appointed

under Sec.109 of the Finance (No.2) Act, 1998.

Www(m)ﬁwmﬁ,zom%ﬁmga%aﬁ?hﬁﬁﬁemmsv—eﬁa‘r
mﬁ,mmﬁmmmm@mwﬁww«mwmmﬁ
ﬂ—ﬁmﬁwavﬁaaﬁﬁmwmﬁmmmwsm T & Sipia awr
35-3 ﬁﬁﬁﬁaﬁ%w%m%wé&w—awaﬂuﬁmﬁﬁﬁﬁ%m

The above application shall be made in duplicate in Form No. EA-8 as specified

under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
.date on which the order sought to be appealed against is communicated and

shall be accompanied by two copies each of the OIO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of

prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major :

Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount.

involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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- Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- .
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3

: as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

| accompanied against (one which at least should be accompanled by a fee of

Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand

/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form

of crossed bank draft in favour of Asstt. Registar of a branch of any nominate

public sector bank of the place where the bench of any nominate public sector
; ~ bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avond scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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O One copy of application .or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-| item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. it may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken; .
(i)  amount payable under Rule 6 of the Cenvat Credit Rules. :
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2 1 In view of above, an appeal against this order shall lie before the Tribunal on
yment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Gujarat Security Guard Services, Block No. F,
5" Floor, Multi Storage Building, Manjushri Mills Campus, Girdharnagar, Asarwa, Ahmedabad—
380016 (hereinafter referred to as “the appellant™) against Order-in-Original No. 9/JC/MT/2021-
22 dated 23.06.2021 (hereinafter referred to as “the impugned order”) passed by the Joint

Commissioner, Central GST, Ahmedabad North (hereinafter referred to as “the adjudicating

authority”).

2.1 Briefly stated the facts of the case are that the appellant are engaged in providing Security
and Detective Agency Services and are holding Service Tax Registration No,
AAAAGO0372LST001. During the course of audit of the financial records of the appellant, for
the period from April-2012 to June-2017, by the officers of the Central GST, Audit _
Commissionerate, Ahmedabad, the following observation were raised in Final Audit Report No,
915/2018-19 dated 31.01.2019,

2.2 Wrong availment of exemption on services provided to Social Welfare Department
Verification of the records revealed that the appellant is providing security services to
various Hostels governed by Social Welfare Department of the Government of Gujarat and is
availing exemption under Sr. No. 9 of Notification No. 25/2012-ST dated 20.06.2012, as
amended by Notification No. 9/2016-ST dated 01.03.2016. '

22,1 Till 11.07.2014, only auxiliary education services provided to educati'onal institutions,
who are providing education exempted from service tax as outlined in clause (1) of Section 66D,
were exempted from payment of Service Tax. As Hostels do not provide education exempted
from Service Tax, auxiliary educational services defined under paragraph 2(f) of Notification
No. 25/2012-ST dated 20.06.2012, provided to such Hostels, would not qualify for exemption
under the Notification ibid. Hence, the security services provided to Hostels by the appellant,

would not be covered under the exemption provided under Sr. No. 9 of Notification No.
25/2012-ST dated 20.06.2012.

2.2.2 It appears that Hostels run by the Social Welfare Department of the Government of
Gujarat are Just places of residence and education is not impeﬁ’ted in any manner in such Hostels.
Since, Hostels are merely places to stay, and also do not offer any of the types of education listed
above, it appeared that such Hostels would not be covered under the definition of education
institution and by extension, security services provided by the appellant to such’ Hostels fun by

~ the social welfare department of the Government of Gujarat would not be eligible for exemption
,g\“[’_a 6]3’\ .
M' er the Mega Exemption Notification No. 25/2012 - ST dated 20.06.201 2, as amended,
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_lle--'app'_e_llant was issued a Query memo dated'09.,07_.2018_ requesting them to clarify o
:__':lle'it‘l Stand and also pay the duty along with interest-and penalty The appellant agreed to the
’ebjectton and paid total Service Tax amount of Rs. 72,75,783/- v1de DRC-03s dated 27.07.2018
1d_ '1101 2019 However, vide letter dated 16,08. 2018 the appellant, inter alia, stating that they
¢ d1d not.agree with the objection raised by the department but without prejudice to their stand,

‘~tl1ey'a1e makmg payment “Under Protest”.

3 2 3. Wrong availment of exemption on services provided to SEZ units without producing
Form A-1 and A2: | " |

.‘uung the cou1se of audtt it was also observed that the appellant had availed exemption from

_' Semce Tax on services p10v1ded by them to SEZ units, during the period FY 2012-13 to FY

;‘ 2014»_15 But the appellant failed to ptoduce Form A-1 and A-2 stipulated under Notlllcatlon No.

,0/2012 ST dated 20 06. 2012 rescinded / supelseded by Notification No. 12/2013 ST dated

.115'01 07 2013,

The depa1t111ent vide a letter dated 18.12.2019 1equested the appellant to pay the service
ax abthty 1nvolved in the said services along -with interest and penalty ‘The appellant paid

ce Tax amount of Rs. 6 43,979/- vide DRC-03 dated 25.02.2020 “Undet P1otest”

_l.. _’—: B

24 Subsequently, a SCN beaung No.VI/ l(b) CTA/Tech 29/SCN/GISFS/2018 19 dated

’ 106 2020 ‘was issued to. the appellant proposing demand of Service Tax amount of Rs.

_' 79 19 762/- (Rs 72,75,783/- + Rs. 6,43,979/-) in terms of plonso to Section 73(1) of the
l"_ mance Act, 1994 along w1th interest unde1 Section 75 of the Finance Act, 1994 and proposing ‘
penalty unde1 Sectlon 78 of the Finance Act, 1994. The said SCN also proposed appropriation of
Se1v1ce Tax amount of Rs. 79,19, 762/ already paid by the appellant vide DRC-03s dated
27 07 2018 01 01 2019 and 25 02.2020 and also ploposed for vacauon of protest lettels dated
X 8."2018 and 28.02.2020,

S “The' sald SCN dated 11.06.2020 was adjudlcated v1de unpugned order wherein the

mand ofService Tax amounting to Rs. 79,19, 762/— ‘Rs. 72,75, 783/- + Rs. 643 ,979/-)
gposed in:SCN was confirmed under the proviso to’ Secuon 73(1) of the Finance Act, 1994

along with interest under Section 75 of the Finance Act, 1994, and penalty of Rs. 79,19,762/- (Rs.’
72,-75,7.83/—_1'+--_Rs. 6,43,979/—) was also imposed on'the:appellant under Section 78(1) of the
Elnanee 'Act,l1994.'ln the impugned order also order for apptjopriation of Service Tax amount of
Rs"/'9, 19,762/~ already paid by the appellant, as discussed supra, and also vacated the protest of
the appe,llant;,_ftled by them vide letters dated 16.08_.20 18°and 28:02:2020.

: :Being‘;aggrieved with the impugned order, the appellant preferred the present appeal on

the following_' grounds:
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* The appellant was engaged in providing services of sy

Government Hostels / Chatn'alay_as and
AAAAGO372LSTOOI.

pplying the Sgéu‘r.i'tyi S:é_ll'"_y'ic"

holding Servige Tax:_ l_Regis_t-'r:atlon

* The adjudi_ca_ti_ng authority failed to appreciate that the eXémption tosecunt
provided to education institutions under

clause 9 of the No’giﬁ‘catibn N025/2012-STdated
120.06.2012. In the defi '

nition clause of thjs notification *
defined as any services pi‘ovidcd to and for and in relation which may berequired to
education institution, either themselves or outsourced, would

auxiliary education’ Se.

ancillary to the education and-examples are quoted therein ser

of examination, catering, transportation and likewise,

o Itis most pertinent to note that thereafter several private schools and‘aéscﬁ:c'__i?tig )
secondary and various other federationg and associations .of schoovlvs'fféﬁ"c:l‘ .ins‘cjitutior‘xl"s
imparting education, with various other facilities being,_pl-ovidedv‘to 's’fud'en’,
accommz)dation, residence, meals, etc. had approached: the CBEC, ééél;il_ig' .q"'.ii'e
clarifications, ' SR

L ]

Upon which the CBEC vide circular dated 19.09.2013, clarified that'éil}gi_‘l‘iary_edt at

services provided to education institutes like transpoi‘t dperators to ferry students o and’

from to school, hostels, housekeeping services, canteens and Secur_ity serﬁc’e‘é, ‘i:“'rc; .'\"Aio‘ lud"
be covered as auxiliary education servfces. However, the a.djudicat'ingv'eitlithé_riﬂ, 1
clear words in this circular covering hostels, housekeeping, security ser_’\v/iléé.s;ihd]‘c‘f that it.-
would not cover Security services provided only to Hostels; L

» they are also taught in thé»séhb_éls
-run by this social welfare department run for such special category students. -

Thereafter, vide Notification No. 6/2014-ST dated 11.07.2014,‘ Sr.

No. 9 of th'e""e:k‘
Notification No. 25/2012-ST amended and under sub clause (iii)

security or cleanin
housekeeping services performed in such educational institute wer
from levy of service tax.

e specifically eﬁcé’r(npted e
All these hostels run~-by the State Government of Gujarat, through the Social Wélfé{ré;;
Department are special category hostels for residence of students of sc‘hé_dule‘ castes an

schedule tribes, who not Only reside there, but

are also undertaking edutation entirely from

CENTR,

the same very i‘nstituti‘on. Accdrdingly, they are clearly educational institutions W1ththe
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combined facilities of hostels, since such special class category students have to reside there ¢

for the purposes of their learning and education.

e The Government of Gujarat has allocated a specific gi‘ant to the social welfare department,
vide resolution dated 07.04.2010, to various chhattralayas (Hostels) which provide both

residence and education on benevolent purposes for up-lifment of the socially “and

economically backw.ard class, including for all such boys and girls separately, for all

purposes of residence, meals and education at one place.

o . As regard, the demand of service tax on the income received from providing services to

: 'f various SEZ units, the appellant submitted that there was ample and sufficient proof of

“ L record to conclude-that these security services were entirely provided for this period to the
various SEZ units and mere procedural irregularity of not submitting Authorization in Form

A-1 & A-2, since the same were not supplied by these units to the appellant can in no way
o } ovelnde exemption clearly available to them. Therefore, in the absence of any of their
O o . purposeful default, of any procedure plescnbed under the notifications, for any fault of SEZ
‘ " units in not adhering to this procedure, they should not be made liable to any Service Tax

" demand.

* Since the demand of the proposed service tax was clearly entitle to exemption, the question

~* of levy of interest under Section 75 of the Finance Act, 1994 or any penalty under Section

" 78 of the Finance Act, 1994 does not arise.

‘e The extended peuod of hmltatlon cannot be invoked agamst them by alleging suppression at
oo ) T "~ all in the present case, as the entire facts were duly within the knowledge of department all
" throughout under the regular returns filed by them and under the routine audits undertaken

by the service tax department from time to time.

.« The appellant also submitted that the computation of the Service tax demand is also wrong

‘ o and against the settled principles of taxation in not granting abatement of salaries of their

security guards, their other contributions including PF, GPF, Gratuity and such other

statutory deductions.

‘e: On the basi§ of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

4 o Personal hearing in the case was held on 18.01.2023 through virtual mode. Shri Hasit D.
i . Dave, Advocate, appeared on behalf of the appellant for personal hearing. He reiterated

< submission made in appeal memorandum.
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5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issues to be decided in the

present appeal are as under:

@ Whether exemption under Sr. No. 9 of the Notification No. 25/2012-ST dated
‘ 20.06.2012 is available to the appellant for the security services provided to various
Hostels governed by Social Welfare Department of the Government of Gujarat or

otherwise?

(ii) Whether exemption from Service Tax on services provided by them to SEZ units,
during the period FY 2012-13 to FY 2014-15 under Notification No. 40/2012-ST dated
20.06.2012, rescinded / superseded by Notification No. 12/2013-ST dated 01.07.2013 is
available to the appellant when the appellant failed to produce Form A-1 and A-2, or

otherwise?

(iii) Whether demand of Service Tax is required to confirmed under proviso to section
73(1) of the Finance Act, 1994 or not, and consequently, penalty and interest are required

to be imposed or not?

6.1  Asregard the first issue of providing Security services to various Hostels governed by

Social Welfare Department of the Government of Gujarat, I find that the adjudicating authority " ...

in the impugned order, while confirming demand of Service Tax, has held as under:

“21. From the above, it can be summarized that since Hostels are merely places to stay,
and are not covered under the definition of educational institution, the security services
provided by the assessee to such Hostels run by the Social Welfare Department of the
Government of Gujarat would not be eligible for exemption under SI No, 9(b) of Mega
Exemption Notification No. 25/2012 - Service Tax dated 20.06.2012, as amended.
Therefore, the unpaid service 1ax of Rs.72,75,783/- on the taxable value of security
services provided to Hostels, is liable 10 be demanded and recovered Jrom the assessee

under the proviso to Sectz;on 73(1) of the Finance Act, 1994, ”

6.2 I also find that the appellant have contended that these hostels run by the State

Government of Gujarat, through the Social Welfare Department, are special category hostels for

residence of students of schedule castes and schedule tribes, who not only reside there, but are
also undertaking education entirely from the same very institution. The appellant have also
submitted copy of Resolution dated 07.04.2010 passed by the Section Officer, Department of
Social Justice and Empowerment, and also submitted copy of Agreements dated 04.07.2016 &

- Development Caste Class-1, Vadodara in
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In order to examine the claim of the appellant, 1 hereby reproduce the free english

translation of the resolution dated 07.04.2010 passed by the Section Officer, Department of .

Social Justice and Empowerment, which is originally in Gujarati Language:

64

Depaﬂmenfof the Government of Gujarat are not just places of residence, but it were for

6.5

"Resolution:

In order to increase the prevalence of education among the children of socially and

~ educationally backward classes and to enable the children of this caste to get education, the

government is running 18 government girls chhatralayas (hostels) for socially and

educationally backward classes. In these chhatralayas (hostels), students are provided free

~accommodation, food and study facilities. The issue of keeping security guards for the

safety of girls in these government chhatralayas (hostels) was under consideration.

After mature consideration, 3 watchmen of eight hours per chhatralayas (hostels) in socially

and educationally backward class government girls chhatralayas (hostels), as per the

-1 resolution of the Industries and Mines Department of Govt., approval is hereby granled‘/é)/;

L Rs. 18,465/- Jor three security guard, @ Rs. 6155/- per security guard, for 18 girls'

chhatralayas (hostels) for keeping security guards on out sourced basis from Gujarat

b Industrial Security Force Society and for fresh expenditure of Rs.39.88 lakhs, subject Lo the

Sollowing conditions.”

In view of the above, I find that the said 18 Hostels for the girls run by the So.cial Welfare

B accommodation, food and study facilities and called as “Chhatralaya”.

For ease of reference, I reproduce the relevant provisions of the exemption under Sr. No.

_9'of, the Mega Exemption Notification No. 25/2012-ST, I find that during the FY 2014-15, vide

66
~ substituted vide Notification No. 06/2014-ST dated 11.07.2014, which read as under:

_' . NQtiﬂ'cation No. 06/2014-ST dated 11.07.2014, Sr. No. 9 of the Notification No. 25/2012-ST
 were substituted. Therefore, for the period of 01.04.2014 to 10.07.2014, Sr. No. 9 of the
- Notification No. 25/2012-ST read as under:

~ %9, Services provided to or by an educational institution in respect of education exempted

Jrom service tax, by way of,-
(@) auxiliary educational services; or

' (b) renting of immovable property; "

N

From the period.from 11.07.2014, Sr. No. 9 of the Notification No. 25/2012-ST were

“9, Services provided, -

(a) by an educational institution to its students, Saculty and staff;
(b) to an educational institution, by way of; -
(i) transportation of students, faculty and staff;
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(ti) catering, including any mid-day meals scheme sponsored by the Government;

(iii) security or cleaning or house-keeping services performed in such educational
institution, : '

(iv) services relating to admission to, or conduct of examination by, such
institution,”

6.7 I also find that CBEC vide Circular No.172/7/2013 — ST dated 19.09.2013 clarified that
all services relating to education viz, services relating to admission to such institution, conduct of
examination, catering for the students under any mid-day meals scheme sponsored by
Government, or transportation of students, faculty or staff of such institution, the transport
services provided by the transport operator to the school, hostels, housekeeping, security
‘services, canteen, etc. are exempt from service tax, The rélevant portion of the said circular read

as under:

“As defined in the said notification, “auxiliary educational services" means any services
relating to imparting any skill, knowledge, education or development of course content or
any other knowledge-enhancement activity, whether for the students or the Jaculty, or any
other services which educational institutions ordinarily carry out themselves but may
obtain as outsourced services Jrom any other person, including services relating to
admission to such institution, conduct of examination, catering for the Students under any
mid-day meals scheme sponsored by Government, or Iransportation of students, faculty
or staff of such institution.

3. By virtue of the entry in the negative list and by virtue of the portion of the exemption

notification, it will be clear that all services relating to education are exempt from.

service tax. There are many services provided to an educational institution. These have
been described as "auxiliary educational services" and they have been defined in the
exemption notification. Such services provided to an educational institution are exempt
Jrom service tax. For example, if' a school hires a bus from a Iransport operator in order
1o ferry students to and from school, the Iransport services provided by the transport
operator to the school are exempt by virtue of the exemption notification.

4. In addition to the services mentioned in the definition of “auxiliary educational
services", other examples would be hostels, housekeeping, security services, canteen,
etc.” '

6.8  On plain reading of the aforesaid provision of Sr. No. 9(a) of the Notification No.
25/2012-ST, as amended, read with Circular No. 172/7/2013-ST dated 19.09.2013, as they

prevailed during the period from 01.04.2014 to 10.07.2014 and provision of Sr. No, 9(b)(iii) of

the Notification No. 25/2012-ST, as amended, as they prevailed during the period from
11.07.2014 to 31.03.2015, it is amply clear that the Security service provided to an educational

institute are exempted from levy of service tax.

6.9 [ also find that “educational institute” were not defined under Notification No. 25/2012-
ST until 28.02.2016. The government vide Notification No. 9/2016, dated 1-3-2016,~inserted the

Clause (oa) ‘educational institution’ in the definition under Para 2 of Notification No. 25/2012-
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(1) " pre-school education and éducation up to higher secondary school or equivalent;
(ii)  education as a part of a curriculum for obtaining a qualification recognised by

any law for the time being in force; e ' '

(iii)  education as a part of an approved vocational education course;”

6.10 In view of the above, I find that upto 10.07.2014, there was exemption from Service Tax
. to the Security Services provided to an educational institution, who provided (i) pre-school
education and education upto higher secondary school or equivalent; (ii) education as a part of a
curriculum for obtaining a qualification recognized by any law for the -time being in force, and

(iii) education as a part of an approved vocational education courses. However, I find that the

. - appellant failed to demonstrate / produce any documentary evidence that the total income of Rs.
- ':':_ 5,9808,869/- for the period from FY 2012-13 to FY 2017-18 (upto June-2017) was received by

.' them, for providing services as any education institution offering the above types of education. It
s the contention-of the appellant that Hostels run by the Social Welfare Department of the

* Government of Gujarat are providing residence, meals and education to students at one place,

bho{Nev'er,‘ the appellant have failed to submit any supporting documents showing that such

O’ _:' . ,-\fHostels provided the education by offering the above types of education. Therefore, I find that
SR the Security Services provided to various Hostels by the appellant do not fall under the definition
of educétion institutes and, therefore are not exempted from Service Tax. Therefore, it is held
- that the security services provided by the appellant to such Hostels run by the Social Welfare
. g -Departmént of the Government of Gujarat are not eligible for exemptioﬁ under the Sr. No. 9 of
_ th;é thiﬁcation No. 25/2012 - ST dated 20.06.2012, as amended, during the relevant period.

’7.  As regard the second issue of providing Security services to various SEZ units, I find that

the appellant have failed_to produce Form A-1 and Form A-2, which is ‘main conditions for availing
_ ".‘j‘;éi_.(‘élrhption from payment of Service Tax under the Notification No. 40/2012-ST dated 20.06.2012
& Notification No. 12/2013-ST dated 01.07.2013. In order to examine the matter in proper
| perspective, the relevant portion of the Notification No. 40/2012-ST dated 20.06.2012 &
. ‘Notification No. 12/2013-ST dated 01.07.2013 are reproduced as under: .

Notification No. 40/2012-ST dated 20.06.2012

“3. The following procedure should be adopted for claiming the benefit of the exemption contained
in this notification, namely:- :

(a) the unit of a SEZ or developer, who has paid the service tax leviable under section 668 of the said
Act shall avail the exemption by filling a claim for refund of service tax paid 'on specified services
used for the authorised operations; '

.(b) the unit of a SEZ or developer who is registered as an assessee under the Central Excise Act, 1944

(1 of 1944) or the rules made thereunder, or the said Act or the rules made thereunder, shall file the
.. _-claim for refund to the Assistant Commissioner of Central Excise or the Deputy Commissioner of
Central Excise, as the case may be, having jurisdiction over the SEZ or registered office or the head
- office of the SEZ unit or developer, as the case may be, in Form A2;

(c) the unit of a SEZ or developer who is not so registered under the provisions referred to in clause
" (b), shall; before filing a claim for refund under this notification, file a declaration with the Assistant
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Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as the case may be,
having jurisdiction over the SEZ or registered office or the head office of the SEZ unit or developer;
as the case may be, in Form A-3;

(d) the Assistant’ Commissioner of Central Excise or the Deputy Commissioner of Central Excise, as
the case may be, shall, after due verification, allot a service tax code number to the unit of a SEZ or
‘ developer, referred to in clause (c), within seven days from the date of receipt of the said
| declaration, in Form A-3; . :

(e) claim for refund shall be filed, within one year from the end of the month in which actual
payment of service tax was made by such developer or unit, to the registered service provider or
such extended period as the Assistant Commissioner of Central Excise or the Deputy Commissioner
of Central Excise, as the case may be, shall permit;

(f) the refund claim shall be accompanied by the following documents, namely:-
(i) a copy of the list of specified services as are required for the authorized operations in the

SEZ, as approved by the Approval Committee; wherever applicable, a copy of the
declaration made in Form A-1...”"

Notification No. 12/2013-ST dated 01.07.2013

“3. This exemption shall be given effect to in the following manner:

(I) The SEZ Unit or the Developer shall get an approval by the Approval Committee of the list of
the services as are required for the authorised operations (referred to as the 'specified services'
elsewhere in the notification) on which the SEZ Unit or Developer wish to claim exemption from
service tax. :

(Il) The ab -initio exemption on the specified services received by the SEZ Unit or the Developer
and used exclusively for the authorised operation shall be allowed subject to the following
procedure and conditions, namely:- B

(a) the SEZ Unit or the Developer shall furnish a declaration in Form A-1, verified by the Specified -
Officer of the SEZ, along with the list of specified services in terms of condition (1);

(b) on the basis of declaration made in Form A-1, an authorisation shall be issued by the
Jurisdictional Deputy Commissioner of Central Excise or Assistant Commissioner of Central Excise,
as the case may be to the SEZ Unit or the Developer, in Form A-2;

(c) the SEZ Unit or the Developer shall provide a copy of said authorisation to the provider of
specified services., On the basis of the said authorisation, the service provider shall provide the
specified services to the SEZ Unit or the Developer without payment of service tax;

(d) the SEZ Unit or the Developer shall furnish to the Jurisdictional Superintendent of Central
 Excise a quarterly statement, in Form A-3, furnishing the details of specified services received by
it without payment of service tax;

(e) the SEZ Unit or the Developer shall furnish an undertaking, in Form A-1, that in case the
specified services on which exemption has been claimed are not exclusively used for authorised
operation or were found not to have been used exclusively for authorised operation, it shall pay
to the government an amount that is claimed by way of exemption from service tax and cesses
along with interest as applicable on delayed payment of service tax under the provisions of the
said Act read with the rules made thereunder.” : '

7.1 In view of the legal provisions above, I find that the procedure to be followed for
claiming the exemption under Notification No. 40/2012-ST dated 20.06.2012 and Notification

No. 12/2013-ST dated 01.07.2013 is similar in nature. I also find that the Notification No.
12/2013-ST dated 01.07.2013 envisages the procedure to be followed for not paying the service

Para 3 (II) of the notification specifically provided that the exemption was subject to the

FtoGedure and éonditions prescribed therein and Para 3(I)(b) specified the condition that “on the basis
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‘ .of deelaration made in Form A-1, an authorisation shall be issded by the jurisdictional Deputy f\

Commissioner of Central Fxcise or Assistant Commissioner of Central Excise, as the case may be to the

SEZ Unit or the Developer, in Form A-2", Whereas in the present case, the appellant have failed to

' o p1oduce Form A-1 & Form A-2, which is basic condition for availing exemption under the said
| notification. In tlﬁs background, the appellant cannot be considered to have provided services to
_ __the SEZ Unit and hence, cannot avail the exemption benefit under Notification No. 40/2012-ST
dated 20.06. 2012 and Notification No. 12/2013-ST dated 01.07.2013, as amended. I also find
that the appellant have contended that they have ample and sufficient proof on records, viz.
Invoices and ledgers containing entire details of their service provided to these SEZ units for the
period from 2012 to 2015 and merely not submitting authorisation in Form A-1 & Form A-2,
since the same were not supplied by these units to the appellant, not override the exemption
clearly available to them. In this regard, I find that the appellant have failed in producing Form

A-1 & Form A-2, which is basic condition for availing exemption under the said notification,

9 ’ A and therefore, the appellant are not eligible to avail exemption under Notification No. 40/2012-
| - ST dated 20.06.2012 and Notification No. 12/2013-ST dated 01.07.2013, as amended, during the

relevant period.-

72 Itis settled law that an exemption notification has to be construed in a strict manner and
RO :""»1t is f01 the appellant to prove that they fall within the four corners of the exemption claimed.
o 'The Hon'ble Supreme Court, in their decision i in the case of Commissioner of Customs (Imp01t),
L .Mumba1 Vs, MJs Dilipkumar & Company [2018 (361) E.L.T. 577 (SC)], has settled the legal
.-"';;pos1t;on in this regard, wherein it was held that "Exemption notification should be interpreted
strictly; the burden of proving applicability would be on the assessee to show that his case comes

within the parameters of the exemption clause or exemption notification”. In view thereof, I do

. not'find any merit in the centention raised by the appellant in the case that the non-issuance of

* Form Al & Form-A2 is only a procedural lapse and exemption to the appellant cannot be denied

on this ground.

8. As regard the contention of the appellant that extended period of limitation can not be

invoked in their case for the reason that the appellants have not suppressed any fact from the

department; I find that the appellant had never declared to the department regarding wrong
.- availment of the exemption benefit under Sr. No. 9 of Notification No. 25/2012-ST dated
;. 20.06.2012 as well as under Notification No. 40/2012-ST dated 20.06.2012 and Notification No.
- i::*-"12/2013 ST dated 01.07. 2013, without having Form-Al & Form-A2, till the audit of the

ﬁnanc1al records by the department. The non payment of appropriate Service Tax, by

N . withholding ‘this facts from the department is also suppression of the facts and it clearly

' :transpi.res that the appellant has intentionally suppressed the same by deliberately withholding of

essential information from the department with an intent to evade taxes. Also, the appellant has

“never informed the department about the same and the said fact could be unearthed only at the

ime of audit of the financial records by the department. Therefore, I find that all these acts of

13
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willful mis-statement and suppression of facts on the part of the appellant, with an intent to
evade payment of Service Tax, are the essential ingredients exist in the present case which makes
them liable to raise the demand against them invoking the extended period of limitation under
proviso to Section 73 of the Finance Act, 1994. When the demand sustains, there is no escape
from the liability of interest. Hence the same is, recoverable from them under Section 75 o'f the
Finance Act, 1994.

9. As regards penalty imposed under Section 78 of the Act, the appellant has pleaded that
since there was no suppression of facts; no penalty can be imposed upon them under Section 78
of the Act. I have already upheld invocation of extended period of limitation on the grounds of
suppression of facts as per discussion in para supra. Hence, penalty under Section 78 of the Act
is mandatory, as has been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning
& Weaving Mills reported as 2009 (238) E.L.T. 3 (S.C.), wherein it is held that when there are
ingredients for invoking extended period of limitation for demand of duty, imposition of penalty
under Section 11AC is mandatory. The ratio of the said judgment applies to the facts of the
present case. I, therefore, hold that the Appellant is liable to penalty under Section 78 of the
Finance Act, 1994,

10.  In view of the above discussion, I uphold the impugned order passed by the adjudicating

authority and reject the appeal filed by the appellant.
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The appeal filed by the appellant stands disposed of in above terms.

Commissioner (Appeals)

Attested . Date : 7%.02.2023% -
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Superintendent(Appeals),
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By RPAD / SPEED POST ,
To, /
M/s. Gujarat Security Guard Services, Appellant

Block No. F, 5" Floor,

Multi Storage Building,

Manjushri Mills Campus,

Girdharnagar, Asarwa,

Ahmedabad —- 380016

The Joint Commissioner, Respondent
Central GST,
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Copy to: S o
" 1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) - The Commissioner, CGST, Ahmedabad North
3) The Joint Commissioner, CGST, Ahmedabad North '
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

. (for uploading the OIA)
“/f(Guard File - :
6) PAfile -
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