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The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
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at{ arf s r@lasr arias rgra aat & at az za cm# uf zaerfRerf
fl sag g nm at@rant at or4ta zn g+tr 3rda Wgd# oar el

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'+fffif tixcjj I"< cnf '9:RT!ffUf~
Revision application to Government of India :

() #{hr sgl fen arfefu, 1994 cp}" 'cfR1" 3/a Rt 4arg ; Tai a qitrr
'cfR1" "cbl" gq-'cfRI" qer qeqa a sisfa g+tu 3m4a ref Rra, la r, fr
iatau, ua f@mm, atsft if6a, fa {lu a, iaf, { Rcft : 110001 "cbl" ctr \Y[Rf
aRg 1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

a ufk ma at rR a ft if rah fas us1IR u r1 lg i
t8«gg,'R4 wsrrrz qwsrrma ma g; mf i, zr f»# srwsr r rvsrare
~-l ~it qji<<i!14 i't m f<ITTft 11°«1'11< i't it %S <!Sf mm ,is <furR rt it I

\~~ ~~ l~~f1} , In case of any loss of goods where the loss occur in transit from a factory to a
., ~8it house or to another factory or from one warehouse to another during the course of* - ocessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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la are fa#ht zg zuT ro-r if Pl llfR!a HT7 G IT HT Raffa j sq@tr grca can u
Una zyca Rae a it anaa fan#t lg urq Rafa ?

(A)

(8)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

aifanra 6t snra gee a qrar a f ails@t feer at {2 sf h sm2 itz
errr giRa # yrfa sngaa, sr#he arr 1fTffifat w zu qr # far sf@fa (i 2) 1998
'clNf 109 aNf~ fcp-q 1R NI

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

3ta sraa zre (r9ta) Ruma8t, zoo1 Rua g siafa Raf[fe qua in gg-s if a
>fRrllT i, )fa sm?r a if arr hf fa#fas tfh #la psrhr vi arf am? cM
at-at ufii a arr 6fa3 fa uT a1Reg1 rt arr g. al grfhf # sif eat
35-~ ftffa67 quar # rad er @tr- rear 6 >lftr '4,- "ITTr1T•,

0
(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfeac 3ma rr sf ica+a van ga arg q) <TT iNffi cplf.5T "ID ffl 200/- ffl :f@R
dl urg 3it us icana gas Gar nat ztat 1000/- cM° ffl :f@R cM° ~,

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount Q
involved is more than Rupees One Lac. ·

flt zycen, bu 6naa zyc ya aa 3rq4tr =qrnferaura 4fa 3rfl:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta sna zea 3rf@fa, 1944 cM° 'clNf 35-~/35-~ * 3W@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

saffra qR8 2(4) a iaag rar # srara 6t 3r4la, rfh a muvar grca,
a4hr snaa zcn vi hara r4)Rh nrnf@aw (free) st uf?ear 2fa q)feat,
~tFMlcilltt if 2nd'J=!Tffi, cil§J..Jlcil 'l-fcR ,'3RRcrr ,frR'e.l../..-Jl~l../.,01~J..JQlcillQ -380004

(a) To the west regional bench of Customs, Excise & Service Tax. Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmadabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be. filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-., Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank ofthe place where the bench of the Tribunal is situated.

(3) zuf? ga ark i r om?ii ar var ±tr ? a u@ta per oilsr a fg #ha l gar
afar is fszr um afe; za an # a gg sf fh frat udl arf aa # g
qenfenR 3r4Rt nruf@raw at va 3r4ts zn4trwar at vs 3ma fun unrar &]

'

0

(4)

(5)

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should- be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each .

car1tar zgca 3rf@frm 1e7o zan vigil@ al rpf--4 a aifa ReafRa fagra
3mr2ea zmr Te 3r?gr zrnfelf Rufur 1f@era1ht s?gr i a r@ta t ya uR w 5.6.so ha
a Ir1rcu yca fa cm stara1
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

ga sit via@r mm#i t firur aa cf@ Hl[lTT ctr 3ITT· 'BT tlTR 3TWfiIB fcnm \i'ITTIT % \JJl"
ft zyca, #tu 8la gge vi hara oral# zrrznrf@raw (arafRf@) Rm, 1982 i

. Rf%cr % I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1-982.

0

. .
(7) «#tr zyca, #3tu snla yea vi hara sr4Ru zrrznf@raw (free), # uf or@it

mr afar l=fP1 (Demand) ~ ~ (Penalty) cnT 1o% sata lfaf ? lraif%,
3fr#oarqaw 1o ailsu; & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a4tr 3Ilaca sitaaas# 3iaf,mfrgtsac1ati7Duty Demanded) -
(i) (section) sis ±aphasaffRaxffeT;
(i) Rn neaaRaz #fee#nlaft;
(iii) adz2feeuilafu 6#aaau7RI.
uqfsa ifa3r4ausq smar #tgeara, arfta a(Rae qa hf@g qarfan
fear+a&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores: It may be

- :-«1 {!a ~ noted that the pre-deposit is a mandatory condition for filing appeal before
r.&--o.!,,~11- mr11~~'q;-~/'. CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
-$°° %%}¥.s7 s &%4he Finance Act, 1994)I~ 1f~r g 'l1 nder Central Excise and Service Tax, "Duty demanded" shall include:
\;, ~~ j] . (i) amount determined under Section 11 D;
~ "'"✓...., .,,...~.$) (ii) amount of erroneous Cenvat Credit taken;

0
; -o~ (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
gr sn?rbuf ar@er If@raw ksrt usi zyesrerar zyeau aus Raiatai fag+ ye5
'ij;" 10% W"@R tR '3fix~Wcffi q!J6 fclq I fact ~ aiif~ 'ij;" 10% yraru 6lsaftal

In view of above, ah appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



F. No. GAPP L/COM/STP/1808/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Ganeshbhai Amrabhai Makwana, 59, Sarthi

Bunglows, Opp. Tata Work Shop, Chandkheda, Ahmedabad- 382424 (hereinafter referred to

as "the appellant") against Order-in-Original No. CGST/WT07/RAJ/103/2022-23 dated

29.04.2022 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AKGPM8676G. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 10,23,158/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR) or "Total amount paid / credited under

Section 194C, 1941, 194H, 194J (Value from Form 26AS)"provided by the Income Tax Q
department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant was called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-V/Div

VII/A'bad North/TPD UR/94/20-21 dated 27.09.2020 demanding Service Tax amounting to

Rs. 1,26,462/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c), Q
Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un

quantified amount of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 3,87,072/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY 2015-16.

Further (i) Penalty of Rs. 3,87,072/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1)(a) & Section 77(1)(c) of the Finance Act, 1994 for not submitting documents to the

rtment, when called for; and (iii) Penalty of Rs. 10,000/- was also imposed on the

ant under Section 77(2) of the Finance Act, 1994.
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3. Being aggrieved with the impugned order, the appellant have preferred the present

appeal on the following grounds:

l

• The appellant is Proprietorship concern and in the business of sale of goods used in the

constructions and service of labour work from the year starting from 01.04.2014 and

invoices of sales for the said supply of goods and services were issued separately for

the traded goods and service to the customers. They submitted all sale invoices of

goods and services along with appeal memorandum. They submitted that sale of goods

is not taxable in service tax law.

I

!

I
.·4 .

+

l
t
I

• In case of works contract, 40% or 70% or 60% of gross receipts is service portion

therefore only that part, which is service portion has to be considered for the purpose
of computing taxable value for Notification No. 33/2012-ST dated 20.06.2012.

• Further, purchase of goods were reported appropriately in the income tax return filed

for the respective year, whereas sales of goods and service were not bifurcated

appropriately while filing the return, due to this sole reason the turnover for the

appellant on prima facia ground appears to be higher than the basic exemption limit of

service tax Notification No. 33/2012-ST dated 20.06.2012 in the FY 2014-15 and FY

2016-17 and hence, notice for the service tax turnover mis-match between Income Tax

Return· and service tax notice were issued to the appellant. However, the actual taxable

service is well within the limit of basic exemption limit of service tax Notification No.

33/2012-ST dated 20.06.2012. Accordingly, no service tax is payable thereon as per

section 66B ofthe Act and it is for the said reason, the appellant neither applied for

service tax registration nor charged and/or collected service tax from their clients.

• Their service is not liable to tax as per the Notification No.33/2012-ST dated

20.06.2012 which provides an option to the service provider to avail of exemption

from taxable services of aggregate value not exceeding the limit of Rs. 10 lacs.

i. r-
f •.•

i

The appellant was under bona fide belief during the year under consideration that their

activity is covered by the exemption Notification No. 33/2012 ST dated 20.06.2012

provides an option to the service provider to avail of exemption from taxable services

ofaggregate value not exceeding the limit of Rs. 10 lacs and therefore, no service tax

is payable thereon as per section 66B of the Act and it is for the said reason, the

appellant neither applied for service tax registration nor charged and/or collected

service tax from their clients.

5
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• There was no deliberate withholding or concealment of essential information, hence

extended period in terms of section 73(1) is not at all applicable. He was not required

to take/ obtain service tax registration and was not liable to pay service tax on the

service and hence there was no case of evasion of tax. Therefore, he is neither liable

for any penal action nor any service tax, interest or penalty as alleged in impugned
order.

• Presume for time being service termed as work contract service which is not in real

sense in appellant case then Rule 2A- Determination of value of service portion in the

execution of a works contract as per the Service Tax (Determination of Value) Rules,

2006 prescribed the for valuation of service portion in Work Contract Service is

notified by Notification No. 24/2012-ST as updated by Notification No. 11/2014-ST

where in prescribed rate was provided for service out of total value to be termed as

service however, it was not distinguished the applicability of Rule 2A in the impugned O
order and simply mentioned the fact that appellant not submitted the requisite

information. It is to note that Rule 2A is deeming rule of service value out of total

value wherein no evidence and additional documents required for the valuation in this

rule however, the adjudicating authority failed to give relief under this rule and-passed

the pro revenue order merely on presumption and assumption which suits deems feet
to levy the demand.

• The officers have issued the SCNs apparently on the basis of an extended period of 5

years from the relevant date, 5 Year for the F.Y 2014-15 is expired by the 31.03.2020

and notice was issued much after the 31.03.2020. Difference in receipts as per ITR and

Service Tax or non-application of Service tax number does tantamount to any fraud Q
leading to notices asking for 5 years old information. Enquiry up to 5 year can be

made only if service tax has not been paid due to fraud, collusion, willful statement or

suppression of facts. If receipts as per Income Tax are no tallying, it does not mean

there is fraud, collusion, willful statement or suppression of facts. There can be a
number of reasons for the mismatch.

• When service tax is not payable the demand of interest would automatically fail.

• The impugned order is incorrect in proposmg to impose penalties under various

sections 77 and 78 of the Act since the said sections do not apply to the facts and
circumstances of this case.

6



• The proposal to impose mandatory penalty under section 78 of the Act is not justified

for the reason that the issue entirely revolves. around bonafide contra views of the

appellant and the Revenue and involves principles of interpretation of statutory

provisions and there cannot be any question of attributing malafides to the appellant

4. Personal hearing in the case was held on 24.01.2023. Shri Aagam Shah, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

. confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period

FY 2014-15 to FY 2016-17 .lo

i
i
I

. I 6. I find that in the SCN in question, the demand has been raised for the period FY 2014-

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising
;:.

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

: : \:frep01ted receipts from services, the same cannot form the basis for arriving at the conclusion
'±4±s that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

•.• find that CBIC had, vide Instruction dated 26.10.2021, directed that:

i
I
4.

t'
I
I
I

I
'j
i
I
I

'.E

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

' the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee. "

7



F.No. GAPPL/COM/STP/1808/2022-Appeal

6. I In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a
proper ground for raising of demand of service tax.

7. The appellant have in their written submission dated 20.10.2020 submitted various

documents and have, inter-alia., claimed value based exemption under Notification No.

33/2012-ST dated 20.06.2012. Further, they had claimed abatement applicable to works

contract service and sought application of Rule 2A of the Service Tax (Determination of
Value) Rules, 2006.

7.1 I find that the adjudicating authority has, while confirming the demand, also not

specified the category of service in respect of which service tax is sought to be levied aa O
collected and held / discussed as under:

"17. Further, Rule 2A of the Service Tax (Determination of Value) Rules. 2006

provides for valuation in respect of service portion in Works Contract. The term

'Works Contract' has been defined at Sec. 65B(54) ofthe Finance Act, 1994 as under:

"works contract" means a contract wherein transfer ofproperty in goods

involved in the execution ofsuch contract is leviable to tax as sale ofgoods

and such contract is for the purpose ofcarrying out construction, erection,

commissioning, installation, completion, fitting out, repair, maintenance,

renovation, alteration ofany movable or immovable property or for carrying 0
out any other similar activity or apart thereofin relation to such property;

In the instant case, the assessee has notfurnished any Work Contract/ Agreement,

copy ofsales invoices and as such the revenue is not is aposition to ascertain whether

transfer of property in goods is involved in the execution ofsuch contract which

leviable to tax as sale ofgoods. This is especially so in light of the fact that the

contract maybe a Work Contract or a Labor Contract in terms ofthe provisions of

Section 194C ofthe Income Tax Act. In case ofa Labor Contract, there would be no

transfer ofproperty in goods and the said works would notfall within the ambit of

Works Contract as specified under Sec. 65B(54) ofthe Finance Act, 1994. From above

· appears that the valuation in terms ofRule 24 ofthe Service Tax (Determination of
alue) Rules, 2006 can't be extended to the assessee."

8



Hence it is apparent that the adjudicating authority was not sure about the nature of service

provided by the appellant.

8.-I also find that in the SCN in question, the demand has been raised for the period FY

2014-15 based on the Income Tax Returns filed by the appellant and for the FY 2015-16 to

FY2017-18 (up to Jun-2017), the SCN stated as below:

"Service Tax liability not paid during the financial year 2015-16 to 2017-18 (up to

June 2017), to be ascertained infuture, should not be demanded and recoveredfrom

them under proviso to Sub-section (1) ofSection 73 ofFinance Act, 1994."

· 8.1 While passing the impugned order, the adjudicating authority also confirmed the

'demand for the FY 2015-16 and FY 2016-17 by discussed as under:

0 "From the above discussion, it needs to be noted that the subject SCN where demand

has not been quantified is in vague and not sustainable therefore I also proceed to

adjudicate the instant show cause notice on the basis ofcharging para of the SCN

wherein demand is quantified for the year 2014-15 and further since noticee has

submitted documents for F.Y 2014-15 to 2016-17. I consider the same to adjudicate

the' instant show cause .notice. And keeping aside the levy of Service Tax, for the

financial Year 2017-18 (Up to June 2017), which was not ascertainable at the time of

issuance ofsubject SCN. "

9.'

<,_findthat the confirmation of demand by the adjudicating authority for the FY 2015-16 and FY

2016-17 in the impugned order is not justifiable, legal and proper and also is in violation of

e principles of natural justice.

8.2 In this regard, I find that when in the SCN the demand has not been quantified for the

< fjY2015-16, however, on the basis of the documents provided by the appellant in their reply

to SCN, the adjudicating authority also confirmed the demand of Service Tax for the FY

2015-16 and FY 2016-17. The adjudicating authority was required to verify the contention of

the appellant and should have called for the further documents / details for verification, if

• required. However, I find that the adjudicating authority, based on the whole income figures
submitted by the appellant for the FY 2014-15 to FY 2016-17, adjudicated the case, without

v-a, the category of service in respect of which service tax is sought and without given

opportunity for personal hearing to the appellant, by specifying 3 (three) different dates

i.e.14.02.2022, 16.02.2022 and 18.02.2022 in the single letter/ notice for scheduling personal

s ; $;hearing, andconfirmed the service tax for the FY 2015-16 and FY 2016-17 also. Therefore, I
.·<")<··_,:.:\·-~:-·>-·:·. .



F.No. GAPPL/COM/STP/1808/2022-Appeal

9. I find that the appellant have contended that they were engaged in business of sale of

goods used in the constructions and service of Civil construction labour work during the

relevant time and invoices of sales for the said supply of goods and services were issued

separately for the traded goods and service to the customers. They have also submitted all sale

invoices of goods and services along with appeal memorandum. They have submitted that

sale of goods is not taxable in service tax law. They have also submitted that they were

eligible for benefit of threshold limit of exemption as per the Notification No. 33/2012-ST

dated 20.06.2012 and, therefore, they have not obtained Service Tax Registration and not paid

Service Tax. They have also submitted bifurcation of the amount of sales and service, which
is as under:

0

(Amount in Rs.)
Financial Year Amount for Sale of Amount for Service Total

Goods provided
2014-15 1,24,831 8,98,327 10,23,158
2015-16 1,06,440 5,90,360 6,96,800
2016-17 12,38,297 8,25,530 20,63,827

9. I I am of the considered view that the appeIIant cannot seek to establish their eligibility

for value based exemption at the appeIIate stage without submitting such evidences before

the adjudicating authority. They should have submitted the relevant records and documents

before the adjudicating authority, who is best placed to verify the authenticity of the

documents as weII as their eligibility for exemption. I also find that the adjudicating authority

has also not given sufficient opportunity for personal hearing to the appellant, by specifying 3

(three) different dates i.e.14.02.2022, 16.02.2022 and 18.02.2022 in the single letter I notice

for scheduling personal hearing, which is in violation of the legal provisions under Section

33A(2) of the Central Excise Act, 1944, as made applicable to Service Tax vide Section 83 of 0
the Finance Act, 1994. I find that the adjudicating authority was required to give adequate

and ample opportunity to the appeIIant for personal hearing and only thereafter, the impugned

order was required to be passed, specifically in the circumstances of the case that the SCN

has been issued merely on the basis of data received from the Income Tax department

without even specifying the category of service in respect ofwhich service tax is sought to be
levied and collected.

9 .2 Considering the facts of the case as discussed herein above and in the interest of

natural justice, I am of the considered view that the case is required to be remanded back to

the adjudicating authority to consider the claim of the appellant for exemption from Service

Tax on the basis of the documents submitted by them along with appeal memorandum and
· the case accordingly.

10
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10. It is also observed that the appellant have also contended that the demand is barred by
. .

limitation. In this regard, I find that the due date for filing the ST-3 Returns for the period

April, 2014 to September, 2014 was 14" November, 2014 (as extended vide Order No .

02/2014-ST dated 24.10.2014). Therefore, considering the last·date of which such return was

to. be filed, I find that the demand for the period April, 2014 to September, 2014 is time barred

as the notice was issued on 28.09.2020, beyond the prescribed period of limitation of five

years. I, therefore, agree with the contention of the appellant to that extent that even if the

suppression is invoked, the demand is time barred in terms of the provisions of Section 73 of

theFinance Act, 1994. Therefore, the demand on this count also not sustainable for the period

from April, 2014 to September, 2014, as the same is barred by limitation. In this regard, I also

find that the adjudicating authority has not taken into consideration the issue of limitation and

.confirmed the demand in toto. The demand needs to be re-quantified considering the fact that

. the. demand for period April, 2014 to September, 2014 is baned by limitation. The rest of the

demands needs to be examined on merits and then correct assessment needs to be arrived at.

11.° The appellant is directed to submit all the records and documents in support of their

claim for exemption from ServiceTax before the adjudicating authority within 15 days of the

. : receipt of this order. The adjudicating authority shall after considering the records and

· documents· submitted by the appellant decide the case afresh by following the principles of
natural justice.

12. In view of the above discussion, I remand the matter back to the adjudicating authority

to reconsider the issue a fresh and pass a speaking order after following the principles of
. natural justice.

13. sf #afataf #Rt n€cfa faztu 5qlaa fasrar?
The appeal filed by. the appellant stands disposed of in above tennl.

0·0--Gee-.
(Anes#kua) Lo03.

Commissioner (Appeals)

Attested

#i
.(R.,C. Maniyar)
Superintendent(Appeals),

· Ahmedabad
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