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349laaaf a +I vi uar Name & Address

1. Appellant

Mis Accurpress India Machinery Private Limited,
1023, North Plaza, Opp. Palladium,
Nr. 4D Square, Vishat -Gandhinagar Highway,
Motera, Ahmedabad-380005

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , ih Floor, 8 D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

al{ anf sa 3r4 mer arias srra at k at as sa snkr a uR zrenrferf
R aa; ·rg er arf@rat al ar#ta zur garter 3n4a Igd cpX "flcB"dT i,

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

,lad al hr g=tr aria
Revision application to Government of India :

(«) a€t; 5qai zyc 3rf@,z17, 1994 c#r 'cfffi ar fa aag mug Tai # a iqr
'cfffi cITT '\j"q-'cfffi cB' ~l2:R 4'<"gcb cB' 3iafa untaru am4a ref fra, ma qr, fl
iata, la fat, atf ifGra, fa ta ma,i mf, { fact : 110001 cITT c#r ~
aRG I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building,

rliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
wing case, governed by first proviso to sub-section (1) of Section-35 ibid :

zuRn dt ztR # i ura ft ztf ara fa4t usrir ar1 rar i
fa8t qostrr aw usrr iaur g; mrf , zaT fcITTfr •fJ0 .:sii11-< m~ ~ 'i:fffi
fcITTfr cbl-<'{sllr\ ~ m ~ 'fjO,:Sllll'< ~- m l=j@ #fast a hrg{ I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.



2

'lffia a are fat ; ur yr?r [uffaa ma IR <TT l=f@" [aRaft q#tr zycaa mrG q
swear yea # Rd amiit ad are Rh ; r v?gr fuffa &t

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if ala #6t sari zyca :fTdT'1 #a fg ui sq@ afz rn# n{& th h srrr uit s
'cITTT yi fa garR 3gr, or8r # IDxT tnfta" cIT x=rn:f IR rt qrfa orfefa (i.2) 1998
'cITTT 109 rr fgar fhg 11"q "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

4hr sn«a zyc (3rite) Puma8), zoo1 a fa s # siafa Rafe qua in -o j at
>ffa-m i, )fa arr k uf am? hf fa#a fl ma cB" +ft esat vi ar4ta arr2gr 6t
at-tufii er fr 3naa fut unar aft Ur# rer arr z. qr ggff a sift err
35-~ lf~ t#i" cB" Tar rd # arr €ls-6 'cf@R 6 hf ft it#t aReg1

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ff@au 3rr4ea # rr usf icanv cir qt zur swk a zt it qt 20o/- #6tr 4Tl
at ug it uii vicara v cg a unr zt it« ooo/ - ctr t#R=r 'lj1fd1rf ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount Q
involved is more than Rupees One Lac.

fir yea, a4hr qTaa ye vi ara 3r4tu nrn1f@raw a uf ar@
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a4hr sari zyea arfefu, 1944 c#f 'cITTT 35-ff't/ 35-~ cB" 3@l@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

qfra qfRba 2 («)a iaag rm # srarat #6t 3r4ta, r4al a mmvar zyc,
ah4 sna gcno vi «taro srfat rf(Free) # wfa &hr#a 4far,
3HF-IC:l~lc; ~ 2nd Bfffi, cil§J.Jlcil 'J-lcR ,J-RRcrr ,ffi'll·F-JIJl-{,'3-JQJ.l<=tlcill<=t -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para~2(i) (a) above.



The appeal to the Appellat~_.Tribunal shall b!3)iled in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any. nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) z4R? z srer { pea srrsi arrs sh & it u@ta pa sit«gr a R; #la r Tar
'341@ cPT if fcn<:IT ~ ~ ~ al?Zf cB" st gy sf fa frear ua cpT<t if ffl cB" ~
qenfRe,Ra 3r9lat1 =mTaf@raw t ya 3rat <TT a4a last t va am4ar fhur mar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be; is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urzuraz yen 3pf@1fzm 197o zrn vii1f@era #t~-1 cB" ~ R't:TTfur-~~ '3cfG
3r7et uT 3n?gr zqnfRetf fufar 9if@rat snag rc@ta t ga 4f LJx xi1.6.5o t)ir

O cnT 1rIrczr zgca feaz ant zlnr aRI
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled..,! item of the court fee Act, 1975 as amended.

z 3it if@rat al fiaua ar fruit ctI- ah sft en 3naff fur utar ? uit
fr zrcan, tu 8nai zyea vi hara oral#la zrzur@raw (gruff@f@) fr, 1982 i
ff8a t
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) #ta zc, tu 6nl« zyca vi hara arql4tu =anif@raw (free), a u sr@hat
~ ~ cITTf&f l=!PT (Demand) izcf ~- (Penalty) cnT 10% -q_cT ~ ~ ~%I~.
3fr#oar qa war 1oalu & I(section 35 F of the Central Excise Act, 1944, Section 83 &

Q Section 86 of the Finance Act, 1994)

au3Tapeajtara ab siafa, mfragt "qrati(Duty Demanded) -
(i) (Section)~ 11D~dQ(fR'c.lTmfxlf.tr;
(ii) fair«alz2fezst xlf.tr;
(iii) lrae2fee fail2Ru6baa2uzf.

c:> us gawar rifa arfh red qfwar Rt gaa, sr8la' aufaakfg qazrf+
far7a?.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall ·not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition_ for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central l;xcise Act, 1944, Section 83 & Section 86

. ., of the Finance Act, 1994)~~!;::~•~t:i>.-, Under Central Excise and Service Tax, "Duty demanded" shall include:
"-o '. (i) amount determined under Section 11 D;gt $? ±:' amount of erroneous Cenvat Credit taken; .z. &± &; (av) amount payable under Rule 6 of the Cenvat Credit Rules.
","_.er?r kuf arflafrawrkrasii zes srrar zyesa aus f@a1fa attii fg·gyes

" " 3.. -- a_±10% rarr3i sribaa auefatRa tasaus 104rarrulwara»fl e I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."

(5)



F. No. GAPP L/COM/STP/2677/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Accurpress India Machinery Private

Limited, 1023, North Plaza, Opp. Palladium, Nr. 4D Square, Vishat-Gandhinagar Highway,

Matera, Ahmedabad - 380005 (hereinafter referred to as "the appellant") against Order-in

Original No. GST-06/D-VI/O&A/32/Accurpress/AM/2022-23 dated 27.05.2022 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division VI, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax

Registration No. AAJCA9990PSD00I. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 22,11,364/- between the gross value of

service provided in the said data and the gross value of service shown in Service Tax Return

filed by the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had · 0
earned the said substantial income by way of providing taxable services but not paid the

applicable service tax thereon. The appellant was called upon to submit clarification for

difference along with supporting documents, for the said period. However, the appellant had
not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST-06/04-

803/O&A/Accurpress/2020-21 dated 23.12.2020 demanding Service Tax amounting to Rs.

3,08,556/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 76, Section 77 & Section 78 of
the Finance Act, 1994. 0

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,08,556/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further,

Penalty of Rs. 3,08,556/- was imposed on the appellant under Section 78 of the Finance Act,

1994 and Penalty of Rs. 5,000/- was imposed on the appellant under Section 77 ofthe Finance
Act, 1994 for failure to assess the correct tax liability.

3. Being aggrieved with the impugned order, the appellant have preferred the present
eal on the following grounds:
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• The appellant is engaged in sale, service and marketing ofpress brake machine.

• The Show Cause Notice and personal hearing notices were not received by the

appellant as they changed their office from SF No. 4, Orchid, Thaltej-Shilaj Road,

Ahmedabad to 307, Trayksha Desire, Chandkheda, Gandhinagar in July-2018 and

further changed to 1023, North Plaza, Matera, Ahmedabd in March-2022.

• They have received recovery notice along with OIO on 17.07.2022 at 307, Trayksha

Desire, Chandkheda, Gandhinagar. After receiving recovery notice the appellant vide

letter dated 10.08.2022 requested all the mentioned notice and SCN from the

adjudicating authority. They submitted copy of letter dated 10.08.2022.

• The adjudicating authority erred in determining the service tax liability merely by

comparing the data shared by Income Tax / Form 26AS Return with Service Tax

Returns, without verifying the nature of business carried out and without proper

inquiry / examination / verification of the facts and on the basis of mere assumption

that the income is taxable under the Finance Act, 1994.

• The difference as mentioned in the impugned order due to marketing services

provided to party located outside India, claiming the benefit of export of service

without payment of service tax by the appellant as per the provisions ofRule 6A of the

Service Tax Rules, 1994 and Section 66B of the Finance Act, 1994. They submitted

copy of ledger, FIRCs and Bank receipts along with appeal memorandum.

• The appellant submitted before issuing SCN, no investigation, inquiry, examination

and verification was carried out to satisfy the taxability and liability of tax and

therefore the SCN is bad in law. The SCN was merely base on the information

received from CBDT as part of Income Tax Return. The Hon'ble Allahabad Tribunal

in case of Go Bindas Entertainment Private Limited Vs. CST- 2019 (27) GSTL 397,

held that no demand can be confirmed by comparing ST-3 with balance sheet. In

support of their view, the appellant also relied upon the decision in the case of Kush

Construction Vs. CGT- 2019 (24) GSTL 606 (Tri-AII).

• The department has not sufficiently and adequately established suppression on part of

the appellant and it is ought to have failed in shifting the onus unto the appellant. The

department has not discharged its onus to invoke larger period of limitation in the

present case and hence the SCN barred by limitation of normal period provided in sub-

5
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section (1) of Section 73 of the Finance Act, 1994. In support of their view, the
appellant relied upon the following case laws:

(a) Pushpam Pharmaceuticals Company Vs. CCE - 1995 (78) ELT 401 (SC)

(b) CCE Vs. Chemphar Drugs & Liniments - 1989 (40) ELT 276 (SC)

(c) Padmini Products Vs. CCE - 1989 (43) ELT 195 (SC)

(d) Continental Foundation Jt. Venture Vs. CCE - 2007 (216) ELT 177 (SC)

• The demand of Service Tax proposed in SCN as well the very proceeding initiated by

the SCN are illegal and bad-in-law and therefore no penalties shall be imposed upon

the appellant. Also, where the larger period of limitation not available, penalty under
Section 78 cannot be imposed.

4. Personal hearing in the case was held on 08.02.2023. Shri Sajith Sathvan Ezhava,

Chartered Accountant, appeared on behalf of the appellant for personal hearing. He reiterated 0
submission made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand against the appellant along with interest and penalty, in the

facts and circumstance of the case is legal and proper or otherwise. The demand pertains to
the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of 0
Services under Sales I Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

6
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3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

proper ground for raising of demand of service tax in back drop of the situation when the

appellant is registered with Service Tax department.

7. On verification of the Ledger for Marketing Support, Foreign Inward Remittance

Certificates submitted by the appellant, I find that difference of value of service amounting to

Rs. 22,11,364/- between the gross value of service provided in the data received from Income

Tax department and the gross value of service shown in Service Tax Return filed by the

appellant for the FY 2015-16, was in respect of amount received by the appellant from

Accurpress (SUZHOU) Machinery Co. Ltd. in convertible foreign exchange. However, the

appellant have not produce any documents showing that they have fulfilled all the s1x

conditions as enumerated in Rule 6A of the Service Tax Rules, 1994, which are as under:

"6A. Export ofservices.- () The provision ofany service provided or agreed to be

provided shall be treated as export ofservice when,

(a) the provider ofservice is located in the taxable territory,

(b) the recipient ofservice is located outside India,

(c) the service is not a service specified in the section 66D ofthe Act,

(d) theplace ofprovision ofthe service is outside India,

(e) the payment for such service has been received by the provider of service in

convertibleforeign exchange, and

(I) the provider ofservice and recipient ofservice are not merely establishments ofa

distinct person in accordance with item (b) ofExplanation 3 ofclause (44) ofsection

65B ofthe Act"
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8. I am of the considered view that the appellant cannot seek to establish their eligibility

for exemption from payment of Service Tax as export of service at the appellate stage

without submitting such evidences before the adjudicating authority. They should have

submitted the relevant records and documents before the adjudicating authority, who is best

placed to verify the authenticity of the documents as well as their eligibility for exemption. I

also find that the adjudicating authority has confirmed the demand of Service Tax in the

impugned order ex-parte. However, the appellant have contended that they have not received

any letter / notice, show cause notice and personal hearing notice. I find that the adjudicating

authority was required to give adequate and ample opportunity to the appellant for personal

hearing and only thereafter, the impugned order was required to be passed, specifically in the

circumstances of the case that the SCN has been issued merely on the basis of data received

from the Income Tax department without even specifying the category of service in respect
ofwhich service tax is sought to be levied and collected.

8.1 Considering the facts of the case as discussed herein above and in the interest of 0
natural justice, I am of the considered view that the case is required to be remanded back to

the adjudicating authority to consider the claim of the appellant for exemption from Service

Tax on the basis of the documents submitted by them along with appeal memorandum and
decide the case accordingly.

9. The appellant is directed to submit all the records and documents in support of their

claim for exemption from Service Tax before the adjudicating authority within 15 days of the

receipt of this order. The adjudicating authority shall after considering the records and

documents submitted by the appellant decide the case afresh by following the principles of
natural justice.

10. In view of the above discussion, I remand the matter back to the adjudicating authority
to reconsider the issue a fresh and pass a speaking order after following the principles of
natural justice.

11. sft« a«f trafRt+sfa Raza 5qlaal# fan sat?
The appeal filed by the appellant stands disposed of in above terms.

0

Commissioner (Appeals >73.,
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Attested

(R. c.Q:yar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

» F.No. GAPPL/COM/STP/2677/2022-Appeal

Date: 16.02.2023

To,
M/s. Accurpress India Machinery Private Limited,
1023, North Plaza, Opp. Palladium,
Nr. 4D Square, Vishat-Gandhinagar Highway,
Motera, Ahmedabad -3 80005

The Assistant Commissioner,
CGST, Division-VI,
Ahmedabad North

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

Appellant

Respondent

3) The Assistant Commissioner, CGST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

6) PA file
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