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al{ anfk sa 3rft 3mrr rials rra awar al as g or?r ufa zuenfenfa
Rt sag +Tgl 3@rt at sr@ta znrgru 3at vfda aaT ?]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ ti'<i:bl'< 'PT gTtervr srrlraa
Revision application to Government of India :

() tr sqzrea 3f@fa, 1994 cj?t" err 3rad fta TgTai a q@arr
EfRT cm- \:fCf-1:fRT cB" ~~ q-z.:gq5 a siafa grterv ma. arefl fera, mu #I, f@a
'i-::llW-l, m fcrwr, a)ft ifra, Rta tua,if, + fact : 110001 cnl" cBl" \Ylffi
afegy
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ l=f1C1" cBl" mf.i r i ra wt zrR arar fa4t susrr n 31 #rar
4s1Me.. osrn qi rvsrrr ia ura g nf i, zu fa#t osrr zu ver i ark
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.• :~ ii) J; n case of any loss of goods where the loss occur in transit from a factory to a
,:, .......... w ."' se or to another factory or from one warehouse to another during the course of
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(cP) 'lffiG cB" ~ fcITTfr ~ <TI ~ if Allff21a ~ IR <TI ~ cB FclA1-Jfo1 i qjtr zyca aa ma q
~~cB" fm: cB" ~ # '1f1" 'lffiG cB" ~ fcITTfr ~ <TI m ii A;aff21a t I

· (A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifa naa 6t snaa ca # :f@Ff a fg ui sq@h Ree i-r t n{ & oil ha arr?r sit gr
l:TNf ~ frrll+l cB" jdiRlcJ'> -~' ~ cB" am tJTfur cIT WflT r ar ar faa 3rfefu (i.2) 1998
Irr 1o9 rt fga fhg mg tl

-l

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

tnra zgce (38a) Ruma1a<at, 2001 cB" frrll+l 9 cB" amifu FclAFcfcc ™~ ~-8 lf err
~ if. ~ 3ITffi cB" mcr 3rr hfa fetaa ml cB" 'lfRR ~~~~3ITffi ctr
err-err m=a-m # er fr 3mr4a fut urir Reg1 Ur mer gar z. nr gag#hf amifu l:TNf
35-~ #~ cyi- cB" :f@Ff ad # er €tr-6 ram #) uf aft z)ft aRezy

0(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 .and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

Rf 3IT)aa # rr ursf icaa van v Garg qa za ma a mm ffl 200/- i:imr :f@Ff
ctr iJITq" 3llx uif icav va car a vnr st m 1 ooo/- ctrm :f@Ff ctr iJITq" I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount Q
involved is more than Rupees One Lac.

8tar zgen, h€hrqr zgen vi hara or4tar =Ira1ouruf 3rate-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tr snear zycr sr@fr, 1944 ctr l:TNf 35-~/35-~ cB" amifu:-

U nder Section 35B/ 35E of CEA, 1944 an appeal lies to :-

\:l@~Rsla qR-mc; 2 (1) cp it ~~ cfi 3fcYITclT at or@t, or8tat ma i vf gc,
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(a) To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahniedabad : 380004.
in case of appeals other than s-rm:mt~~ed in para-2(i) (a) above.a eaTio° cwt4. ,
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(3)

---3---

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

uR za 3nr i a{ r sm?vii atmar sir & it u?a ilgr a fg #6tr cnT'TffiR
qfaa isr fcom urr al; s« z sa g; sf fa far u&t cnl?:f xl ffi cfi ~
zrenifenf 3r9tr mznrf@rawat ya 3rft zn 3qtqr al v om4at fan Grat &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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(4) Ir1rcrz yca 3rf@/fr 14g7o zqem izit@r at~-1 siafa ferffa fag 7grGr
3a nrp 3?r zqenRenf fufu ,Tf@rart # sr?gr r@a alyuf '4x xii.6.50 tffi"
qr Ir1rca ggc fee au zl a1fey
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) a sit ii@r mrai at fiarra cf@ mlTT cBl' 3it ft en 3naffa fur one ? it
flat zge, hr Ira zgc vi hara ar9ta nu@raw1 (at4ff@4f@) Rm, 1982 j
fRea &1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «fir ye, sn zgc g hara srft rrnfra (Rrec), cfi >lfd ~ cfi
~ lf cITTfaT 1TTTf (Demand) ~ ~ (Penalty) cnT 10% 1l'f sit ca 3faf ?traif#,
34f@rear qawm 1oatwu & I(section 35 F of the Central Excise Act, 1944, Section 83 &Q Section 86 of the Finance Act,· 1994)

a±ju3Ilaeasj haraa siafa, mfrst "aaratii(Duty Demanded) 
(i) (Section)~ 11D~~frrmffifxrfu;
(ii) far+era&raz2Rsz #6lft,
(iii) ha#fezilkRu 6has?uft.

> uq&sariRa rfhuaqawarl gr-a i, sr@h aRa a»kfrz gfrf an
farrn@.

For an appeal to be filed before the CESTAT, 10% of the Duty & .Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

-a"<'<1mi \'Tcr~ of the Finance Act, 1994) ·z,0'1-~v.mrfl
4
c<J~:~P. Under Central Excise and Service Tax, "Duty demanded" shall include:

s#l £Exe % @) amount determined under Section 11 D;I ~ '!lttlf fJ (ii) amount of erroneous Cenvat Credit taken;
i"o,,,., ~ ~¾.; (iii) amount payable under Rule 6 of the Cenvat Credit Rules.

o -<I • h ,R arfleaqfraur#Trof yeas errar zyeau °G116 Rta1Ra al al ii fcITT{ Tg zges
041arru ailraj haa aus [@aif@a tas avs± 10marularaR?I

J

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Vitthalbhai Girdharbhai Gohel, Vachalo Vas,

Sari, Tal: Sanand - 382213 (hereinafter referred to as "the appellant) against Order-in-Original

No. 21-22/AC/D/2021-22/KMV dated 14.03.2022 issued on 15.03.2022 (hereinafter referred to

as "the impugned order") passed by the Assistant Commissioner, Central GST, Division IV,

Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the . appellant is holding PAN No.

AOJPG6857L. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2015-16 & FY 2016-17, it was noticed that the appellant had earned an income of Rs.

15,50,655/- during the FY 2015-16 and Rs. 17,76,600/- during the FY 2016-17, which was

reflected under the heads "Sales / Gross Receipts from Services (Value from ITR)" provided by

the Income Tax department. Accordingly, it appeared that the appellant had earned the said

substantial income by way of providing taxable services but has neither obtained Service Tax 0
registration nor paid the applicable service tax thereon. The appellant was called upon to submit

copies of Balance Sheet, Profit & Loss Accounts, Income Tax Returns, Form 26AS, for the said

period. However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. V/27

114/Vitthalbhai/2020-21/UR dated 25.03.2021 demanding Service Tax amounting to Rs.

2,24,845/- for the period FY 2015-16, under the provision of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

and imposition of penalties under Section 77(1)(a), Section 77(l)(c), Section 77(2) & Section 78

of the Finance Act, 1994. The SCN dated 25.03.2021 also proposed recovery of unquantified

demand for the period FY 2016-17 & FY 2017-18 (upto Jun-2017) under Section 73 of the 0
Finance Act, 1994.

2.2 Another, Show Cause Notice No. V/27-40/SCNVitthalbhai/TPD/2021-22 dated

21.10.2021 demanding Service Tax amounting to Rs. 2,66,490/- for the period FY 2016-17,

under the provision of Section 73 of the Finance Act, 1994 was issued to the appellant. The SCN

also proposed recovery of interest under Section 75 of the Finance Act, 1994; and imposition of

penalties under Section 77(l)(c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN

dated 21.10.2021 also proposed recovery of unquantified demand for the period FY 2017-18

(upto Jun-2017) under Section 73 of the Finance Act, 1994.

2.3 Both the Show Cause Notices were adjudicated vide the impugned order by the

icating authority wherein the demand of Service Tax amounting to Rs. 4,91,335/- was

d under Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the

4
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Finance Act, 1994 for the period FY 2015-16 & FY 2016-17. Further (i) Penalty of Rs.

4,91,335/- was also imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the Finance Act,

1994 for failure to taking Service Tax Registration; (iii) Penalty of Rs. 10,000/- was imposed on

the appellant under Section 77(1)(c) of the Finance Act, 1994 and (iii) Penalty of Rs. 10,000/

was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for failure to assess

their correct tax liability and failure to file correct service tax returns as required under Section

70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on

the following grounds:

O • They are engaged in the Business of Supply of Services of Sound, Mandap Decoration

and Channel and also engaged in other agricultural and its auxiliary services under the

Trade name ofKhodiyar Sound and Decorators.

• They are engaged in the Business of Sound and Mandap and Channel Services and

agriculture activities during the above mentioned year, but, from GST Act they are

engaged only on Channel and Mandap Decoration, Sound related Services for which they

have obtained GST Registration under the name and style Mis. Khodiyar Sound and

Decorators.

0
• Their agricultural services falls under negative list of services as per the Section 66D of

the Finance Act, 1994 and their other income from taxable services exempted under

Notification No. 33/2012-ST dated 20.06.2012, as their aggregated value of taxable

services not exceeding Ten Lakh rupees in any financial year.

• As they mentioned in their submission during the hearing with adjudicating authority,

Turnover mentioned in ITR were comprise of both taxable and exempted services.

• On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be set aside.

4. Personal hearing in the case was held on 08.02.2023. Shri Hiren N. Thakkar, Chartered

Accountant and Shri Ujjawal Jain, Chartered Accountant, appeared on behalf of the appellant for

personal hearing. They reiterated submission made in appeal memorandum. They submitted

' s of invoices during the hearing. They stated that they would submit income tax data for the

6-17 as additional submission.

/
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4.1 The appellant, vide e-mails dated 09.02.2023 & 13.02.2023, have submitted Balance

Sheet, Profit & Loss Account, Computation of Income and Income Tax Return filed for the FY

2015-16 & FY 2016-17. They also submitted Profit & Loss Account for the FY 2014-15 and also

submitted affidavit, inter alia, stating that as they have not any taxable income in the FY 2014

15, they had not filed Income Tax Return for the FY 2014-15 and also confirming that their total

receipts for the year is also below the limit for getting registration under Service Tax Law.

5. I have carefully gone through the facts of the case, submissions made in the Appeal

Memorandum and documents available on record. The issue to be decided in the present appeal

is whether the impugned order passed by the adjudicating authority, confirming the demand of

Service Tax amounting to Rs. 4,91,335/- against the appellant along with interest and penalties,

in the facts and circumstance of the case is legal and proper or otherwise. The demand pertains to

the period FY 2015-16 & FY 2016-17.

6. It is observed that the adjudicating authority had confirmed the demand observing that 0
the appellant has not provided any documentary evidence in respect of Rs. 8,38,005/ and Rs.

9,64,050 /- earned through sale of agriculture produce during FY 2015-16 & FY 2016-17 and

they have not claimed the exemption of agricultural income in their Income Tax Returns for the

subject period also. The relevant Para 18 of the impugned order reads as under:

"18. On perusal ofthe written submission dated 10.11.2021, it observed that, the said

service provider is the Prop. ofMs. Khodiyar Sound & decorators placed at 96, Vachalo

vas, Sari, Opp- Khodiyar Mata mandir, Tal: Sanand and was engaged in the providing

taxable service i.e. sound and channel service and also claim for providing exempted

services i.e. agricultural services whichfalls under the negative list ofservice tax as per

66D. He has stated that, out of total income for Rs. 15,50,655/, Rs. 8,38, 005/ earned

related agriculture produce and remaining Rs. 7,12,650/- earnedfrom service related to 0
sound and channel for FY 2015-16 and out of total income for Rs. 17,76,6001, Rs.
9,64,050/- earned related agriculture produce and remaining Rs.8,12,550/- earnedfrom

service related to sound and channel for FY 2016-17 and in respect ofAgriculture

income he has claimedfor exemption under negative list ofSection 66 D and in respect of

income oftaxable service he has claimed exemption under threshold limitprovided under

Notf. No 33/2012-ST dated 20.06.2012. On verification ofthe documents provided i.e.

copies of 7/12 form andform no 8 (Jamin Khatavahi) issued by Deputy Mamlatdar,

Sanand it appears that, the subject Agriculture land are on the name ofSh. Gidhabhai

Pudabhai and also holding other name as Shantilal Gidhabhai, Butabhai Gidhabhai and

Viththalbhai Gidhabhai, thus, it appears that, subject Agriculture land are ofhis father

name and his name also included in the said Agriculture land Further, he has not

rovided any documentary evidence in respect of Rs. 8,38,005/ and Rs. 9,64,050 /-

. arned through sale ofagriculture produce during FY 2015-16 & FY 2016-17 as claimed

6



F.No. GAPPL/COM/STP/1287/2022-Appeal

under section 66 D ofthefinance Act, 1994. Moreover, Ifind that they have not claimed

the exemption ofagricultural income in their Income Tax Returnsfor the subjectperiod

also. Ifind that the said service provider did notprovide a single document in support of

their contention in their written submission dated 10.11.2021 or during the opportunity of

personal hearing provided to them on 30.11.2021. They have vaguely stated in their

written submission that service related to agricultural produce and for agricultural

purpose like cultivation, farming labour to land, and renting vacant land. Thus, in

absence ofdocumentary evidence his claim for exemption from payment ofService lax

for subject amount is not legal andjustifiable and therefore, his claim of income from

agriculture produce and exemption Uls. 66 D of the act is not tenable in the present

case."

0 7. I also find that the mamn contention of the appellant are that their agricultural

services falls under negative list of services as per the Section 66D of the Finance Act, 1994 and

their other income from taxable services are exempted under Notification No. 33/2012-ST dated

20.06.2012, as their aggregated value of taxable services not exceeding Ten Lakh rupees in any

financial year and that turnover mentioned in ITR were comprise of both taxable and exempted

services. I find that the appellant have provided copies of invoices for sale of agriculture

services for the FY 2015-16 & FY 2016-17 in support of their contention.

7 .1 On verification of the aforesaid invoices, I find that the appellant sold the

agriculture produce worth Rs. 8,38,005/- and during the FY 2015-16 and Rs. 9,64,050/

during the FY 2016-17. The said income has been made the appellant from the agriculture

0 produce and falls under negative list of services under Section 66D of the Finance Act,
1994.

8. As regard the remaining income of Rs. 7,12,650/- for the FY 2015-16 and Rs. 8,12,550/

for the FY 2016-17, I find that the appellant is eligible for benefit of threshold limit of exemption

as per the Notification No. 33/2012-ST dated 20.06.2012 as for the FY 2015-16, their total

taxable value of service during the Financial Year 2014-15 was Rs. 4,98,530/-, i.e. below Rs.

10,00,000/- and also for the FY 2016-17, as their taxable value of service during the Financial

Year 2015-16 was Rs. 7,12,650/-, i.e. below Rs. 10,00,000/-. In view of the above, I hold that the

appellant is not liable to Service Tax for the income received by them during the FY 2015-16 &

FY 2016-17.

9. Since the demand of service tax is not sustainable on merits, I am not delving into the
a ect of limitation raised by the appellant. When the demand fails, there does not arise any

n of charging interest or imposing penalty in the case.
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10. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant.

11. aft4af trafRt +?aftat Rqzrt 3qt+ a@#afarmar?
The appeal filed by the appellant stands disposed of in above terms.. I

Ee9-4"),
ar) 0.,

Commissioner (Appeals)

Attested

(R. c.aaniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. Vitthalbhai Girdharbhai Gohel,

Vachalo Vas,

Sari, Tal: Sanand -3 82213

The Assistant Commissioner,

COST, Division-IV,

Ahmedabad North

Date : 16.02.2023

Appellant

Respondent

0

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North
3) The Assistant Commissioner, COST, Division IV, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North
(for uploading the OIA)

6) PA file
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