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Arising out of Order-in~Original No. CGST/WT07/RAJ/109/2022-23 ~: 29.04.2022,
issued by Deputy/Assistant Commissioner, CGST, Division-VII, Ahmedabad-North

314"1<iicbc'IT cl)f rfl1=f ~ '1m Name & Address

1. Appellant

M/s Baldevbhai Jivabhai Prajapati,
D-302, Ratna Plaza, Nr. Anand Party Plot,
New Ranip, Ahmedabad

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

0 a{ afaz rat 3mar 3rials 3gr mar & itas mer # uf zqenferfa
f aa; Ty qr 37f@rant t sr#ta zur gr@eru 3ea ugd aar &t

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

rd qI qrgtvr 3mar
Revision application to Government of India :

(@) tuqlyea arfJ, 1994 c!51" tTm 3ra Rt4 sag mgmi a i q@tr
tTm "cbl" \:ftf-tfm cB" ~~ 4X"gcb cB" 3lc'llTTf yrtervr 3m4a a7fl Rra, qrd qI, fcrffi"
iaau, lua f@am, aft if5a, la la rat, ira f, { fecal : 110001 "cbl" cffI" fl
a1Reg1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub...section (1) of Section-35 ibid :

(ii) "lift lTTci-1" cB1 mfrl' + sa hat en ara fa#t qorIr u rI #raj
zu f@hat ugrl a aw rusrur m a Ga g; f i, zu f@a#t vsrIR ur aver i r&
ag fa#t ala a fa# srugrr ij 'ITT 'B@" al farhr s{ it I

(ii) In case of any loss of good9~~s occur in transit from a factory to a
warehouse or to another factory oli -fro·· . . · ruse to another during the course of
processing of the goods in a wareho ether in a factory or in a warehouse.
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(cP) la # are fa,aqr [uffat lffiif "9"'< qrHr fRfv sqzjr zyc aha R
are«a zyca #a Rd#ita # ate fhv# ng ur7a faff ?

(A) In case of rebate -of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if ssra #na yen gram # fg uit sq@t fez mar at { &sit e arr sit gr
emrr gi Pm a garf sga, sr@la rr Ra at zrw ar arafa« 3r@Rm (i.2) 1998
l:TRf 109 arr fga fang mTg st

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) cm or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ta snra zge (r@la) Pura81, 2oo1 fm o ifa Rafe 7ua ign gy--s at
,Raif i, )famt vR arr hf feta # r # ft pr-mar vi a4ta arr 6
al-at ufi a arr fr 34aa fan urT a1fey Ur rr lar • pl qrgff # aiafa l:TRf
35-~ j ferffa 6t a gar # madrr €tr-6 arr # >ffcr 'lfr "ITT.fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules,· 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfee mr)a mrr ugi ica a5 v lg ffl ?:fr ffl c!511 "ITT 'ffi ffl 200/- ffl 'lj1fd1rf
m1 u=rrq 3it urfviva ga Garg cur it at 1 ooo/- lt #h jar l u; I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

far gen, tuqrgen vi hara or9lat1 mznTf@raur fa a7ft
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #k4tr qr«a zgca 3rf@)~zm, 1944 cB1 l:TRf 35-#r/ 35-~ * 3R[<'@:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

aRqa qRa 2 (4)a iaa a7gar # srarat #6t sr@a, ar@cat ma #j v#tr zye,
a4tr Una gca gi hara 3rfr nznf@raw (free) al ufa et#tr 4)f0at,
3!5l-Jcll€1icl # 2"1TI, sg,Ia] 44a,3al ,'PR~..[.-JjJj..[,ol@J-ICtlisJICt -380004

0

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar 1 Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as. prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively.in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR z arr i a{ pr smzii armrr st ?& at v@a pc itgt a fg #l #r grr
sqja ir a fazu urn Ry gr z std g ft f fur rel arf aaa # fg
zqenfenR 3r9tn urznf@rawat ya 3rft zn #a4tar al v om4aa fan arr &]
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) Ir4rr yea 3rf@fr 197o zrn igitf@r alt srgqft--1 ifa fefffRa fag 31IT sad
3aa n re arr zuenfenf fufu qf@rant arr i a r@a at ya uf LR xii.6.50 ~
cpy nrnrzu yea [ea mm star aRey[

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed

· under scheduled-I item of the court fee Act, 1975 as amended.

g 3it iaf@rmi at fjawt a} ar Raif 6t zit sft ezn 3naffa fhu unrar & uit
flat gyca, tu nla ye vi hara 3r9tr mrn@raw (naff@af@) fr, 1982
Rea t
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) far zyca, tu slaa yea vi taro sr9#l nrnf@raw (frec), # uR sr4hat cf>
~ ~ cITTfar l=!itr (Demand) ~ ~ (Penalty) cpy 1o% qa wm #var offarf ?1sreif,
3f@raa qawar o a?lswu; & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

2±4juGara yea sithatas# sifa,mfrz@ "acralin(Duty Demanded) -
(i) (Section)~11D m- dQCf frr~xlr.tr;
(ii) far neara?razfezalufr,
(iii) ~~mmm-f.n:n:r 6m-dQCI'~xffetr .

> TgfurriRasrfl#us?qa6lgaara, rfh anRalkfrgga
~ Tim % . .

(5)

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be

~mi 'il<Tr. noted that the pre-deposit is a mandatory condition for filing appeal before

~
-0- -o."~\t cEIITR4< :t"r.,. CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86o $7%,$ <a f the Finance Act, 1994)i·e ., t~ Under Central Excise and Service Tax, "Duty demanded" shall include:
; &d ? o amount determined under Section 11 D;
~.;a.,.,,.,, -- ,,,,l.l, (ii) amount of erroneous Cenvat Credit taken;

"'

0

* ..,.. (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
arr2r # uR ariaufraur amari zyes srzrar zyearau Ralf@a tal fag nu zyea

~ 10% 1jlTdH 'Qx '3ITT' 'Gi"ITTWc@q{J6 ftlqtma ITT clGfauh10 1jlTdH 'Qx ctfl" 'GIT~~ I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. Baldevbhai Jivabhai Prajapati, D-302, Ratna

Plaza, Nr. Anand Party Plot, New Ranip, Ahmedabad (hereinafter referred to as "the appellant")

against Order-in-Original No. CGST/WT07/RAJ/109/2022-23 dated 29.04.2022 (hereinafter

referred to as "the impugned order") passed by the Deputy Commissioner, Central GST,

Division VII, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

ASKPP409IJ. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the Financial Year 2015-16, it was noticed that the appellant had earned an income of Rs.

10,50,000/- during the FY 2015-16, which was reflected under the heads "Sales / Gross Receipts

from Services (Value from ITR)" or "Total amount paid/ credited under Section 194C, 1941,

194H, 194J (Value from Form 26AS)" provided by the Income Tax department. Accordingly, it.

appeared that the appellant had earned the said substantial income by way of providing taxable·

services but has neither obtained Service Tax registration nor paid the applicable service tax Q
thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 26AS, for the said period. However, the appellant had not
responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-V/Div

VII/A'bad Nmih/TPD UR 15-16/150/2020-21 dated 26.09.2020 demanding Service Tax

amounting to Rs. 1,52,250/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section

77(1)c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery

of un-quantified amount of Service Tax for the period FY 2016-17 to FY 2017-18 (p to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 1,52,250/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i) Penalty of Rs.

1,52,250/- was also imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(l)(a) & Section 77(l)(c)

of the Finance Act, 1994 for not submitting documents to the department, when called for; and

(iii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance
Act, 1994.

eing aggrieved with impugned order, the appellant have filed the present appeal under

of the Finance Act, 1994 on 30.11.2022 along with the application seeking
n of delay.
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_ ·< . Ong9ing through the appeal :rrieiµ:6raiidum, I find that the h_npugned order was issued on.. _1:: _,.. . .,,:-- - ;_, • -· . . n
29.04.2022and the samewas received by. the appellant on 05.05.2022. The present appeal, in terms

of.Section 85 of the Fillance Act, 1994, was filed on'30.11 .2022. The appellant has requested to

condone the delay in his Application seeking condonation of delay, on the grounds as mentioned
ioeios.

1. The order appealed against was served on 05th May, 2022. The whole matter was
taken·care by the consultant Mr. Dinesh B Satpara, who_ is working as a consultant for
accounting, GST & Income Tax matter. From years he has been filing his Income Tax
Return.

2. He is 58 year old and his main source of Income is from salary. He just had single
labour supply work in the F.Y. 2015-16. He is not at all versed with the service tax
law. He has a semi urban background and also not competent in English Language.

5. Due the above reason his appeal filed delayed.

reiterated submission made in application for condonation of delay.··.•.·~ .

; -·~ -_':-_:···;:,. '
.:,:;,·,;··

})4tf:(i\h)'ersoruil"hearing in the matter of Application for condonation of delay was held on

. . ,JJ:~~bo23. Shd R~nak Baser, Chartered Accountant, appeared on behalf of the appellant. He... ,:· .. ,·•,.•··•.

3. He was totally dependent· on the consultant and he was under impression that
- 1 - _ _ • Dineshbhai is taking care of the said Service tax matter. Later he came to know that
f• %$$ii$.. the' consultant has failed to file appeal against the said order as he did not possess
±j$ #;h$:. ±$±,$#' ' "adequateknowledge of Service tax law and process of filing appeal.,_ .. ·. '. :.: ,a,·e·," '.,· a4. .,..,,.. • •.•. - •. ...-. _,:·:-;-, ,, ,':,-_:; .. ' ...

·•·-''):;-';j\::.•._-_ . ;' . . .
. <. , . . <·_< .-. 4. · From reference ,of his known he met CA Ronak Baser, and handed over all the
• i#$ii..[$$3 communication of the said matter to him and asked him to file the appeal at the
)9832£4#$@$%.earliestday possible.
i..«.S'3;gc.·· ·rs. ..

,_1:,·.:_-_••

5. Before ·going into the merit of the case, I will first deal with the Application filed by the

..ts, appellant.seeking condonation of delay in filing the present appeal. I find that in terms of Section 85·.8;M%' .'.· .•
$$ 6fh&FinanceAct, 1994, the appellant were required to file the present appeal on or before 4July,

:i:fi/J'.t{7Jfd:l;:t],ekpugrJ.ed order was received by them on 05.05.2022. However, the appeal was filed oni)5$%2%$$6f$ .«es orso
is9e

5

· It is observed - that the relevant Section 85 of the Finance Act, 1994, provides that the

. _: -;/'SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).-

5.1. •- ..

the period of two months. Relevant text of Section 85 is reproduced below:

;'.):;_;,< ·~app~~tshould be. filed within a: period of 2 months from the date of receipt of the decision or

siderass«ea y the adjudicating authodty. Furthe,, uncle, the prnviso appended to sub-section
: · · · · · (3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay

'9r tb;Yallow:the filing of ai1 appeal within a further period of one month thereafter, if he is

. s~tis£~ th~tth~:appellant Was prevented by sufficient cause from presenting the appeal with in••·.· •.• ..• ·,I ,•

.;·

'·, ,

; ();Anyperson aggrie.ved by any decision or order passed by an adjudicating amhority
rs subordinate.to the Principal Commissioner of CentralExcise or Commissioner of Central

,-.{f~f:e mayappeal ~o the Commissioner ofCentral Excise {Appeals)._
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(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
. .manner.

(3) An appeal shall be presented within three monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
President:

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest orpenalty under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurtherperiod ofone month."

5.2 I find that in terms of Section 85, the limitation period of two months for filing the appeal

in the present cases starts from 05.05.2022 and the appellant were required to file the appeal on

or before 04.07.2022. However, the appeal was filed on 30.11.2022, i.e. delay of 148 days.

Therefore, I reject the said appeal considering Section 85 (3A) of the Finance Act, 1994, as I

have no jurisdiction to condone the delay beyond the condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on the

merits of the case, I reject the appeal filed by the appellant on the grounds of limitation.

0

The appeal filed by the appellant stands disposed of in above terms. f
At+@° 9- .·se-so;;
(Akhilesh Kumar) l'\..O "

Commissioner (Appeals)

Attested

(R.iiyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Baldevbhai Jivabhai Prajapati,

D-302, Ratna Plaza,

Nr. Anand Party Plot, New Ranip,
Ahmedabad
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Appellant
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The Deputy Commissioner,~

°CGST, Division-VII,

Alunedabad North

Respondent

Copy to:

The Deputy Commissioner, CGST, Division VII, Alunedabad North

4) The Assistant Commissioner (HQ System), CGST, Alunedabad North·.

(for uploading the OIA)

1) The Principal Chief Commissioner, Central GST, Alunedabad Zone
. 2) · The Commissioner, CGST, Alunedabad North
3)
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