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3791aaaaf at +I vi Tar Name & Address

1. Appellant

M/s Aakash Infrastructure,
Shop No. 248, Shukan Mall,
Near CIMS Hospital, Science City Road,
Ahmedabad-380060

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , th Floor, 8 D Patel House, Nr. Sardar Patel Statue ; Naranpura,
Ahmedabad - 380014

al{ a4fa za 3r@ 3mar rials 3rra nar & it as gr snag 4fa zaenferft
fl4 aag mgr 3#feat at 3r8 u gar 3rat vgdaaar ?l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

mnrd #al lytrur 3mrlar
Revi.sion application to Government of India :

(«) @h; salad zca 3re/zm, 1og4 #t eat 3ra Rt4 sag rgmai a i uia
enrr at "'3"9"-~ er qqa iafa gt±ru 3r4a aefl fa, rd zr, fl
ia1au, tu«a f@mt, )ft if6a,a ta +rat, irf, fecft : 110001 cITT cBT '3'fA1
afez 1
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the· CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(4j uR #t zglf #m i sq wt zrf mg fa4t nvsrIr qr ra rgr i
a fa,at magrnI rasrrr ia nrd g f , u fa#t arr zr suer # are

fan8t aap a faft goer4r zt l=f@" #Rawat a hr g{ I_

In case of any loss of goods where the loss occur in transit from a factory to a
r.ehouse or to another factory or from one warehouse to another during the course of
cessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'l:rmf a as fh8ht z; u7 [uffa r w al HT ff#fur # sujr grca al mr -crx
~~cfi fw; cfi~ # "GlT 'l:rmfae fh4 ;rqr [uffa er

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if snraa #t sna yeagar fr it sq@t #fs rt 6l r{ &it h arr vii za
err7 vi Rm # garfa 3rgaa, r@) cfi IDxT i:rrmr err "fl1'm r qrqrfa« 3rf@fr (i.2) 1998
'cITTT 109 IDxT~ ~ ~ "ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) tuna zyc (374ta) Pura3l, 2oo1 fa o siafa ffe qua in zg--s at
fa #, )fa srrhr sf mrr hfa Reita cfJ-.=r -i:rm cFi 9ha qe-mar ya r@la mez at
at-at ufai a arr fr 3)a fhu rn alRy sr arr arr z. al yrs#hf sifa err
35-~ # frrmfta" lJfr cfi 'TTTfR cfi x=rwr mer €tr--6 areal at If ft z)#t aR@

0

(c)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfea maa mer uri via vanv card sq?l zua a st al tr} 2o/- i:trx=r 'TTTfR
#t ur; 3th uref iaa van vn cal "ff \TlJTcIT "ITT "ITT 1 ooo/ - cGi" i:trx=f 'TTTfR cGi" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the 0
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#ha yen, tr sn zye gi qra 3rat4ta nznf@auruf rfte
Appeal to Custom, Excise; & Service Tax Appellate Tribunal.

(1) b4haGara yea 3rf@efu, 1944 cGi" 'cITTT 35-fl'r/35-~ cfi &dT@;-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

() safRra qR8a 2 (1)aag 3gar # srarar #t sr@, sr#tat a mama i fr gycea,
at qr ggcn vi hara rf#tu urn@raU (Rrez) 8t ufa4 #ta. fl8at,
em«raa # 28 ,TI, a3 H,If] 4447,3/7a7 ,f4an4,3gnus(d -sooo4

(a) To the west regional bench of Customs, . Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmadabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate ,Tribunal shall bl3 filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ pe·nalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf s 3er i a{ pa omit aar ma ah a rel pcsit fry #h l {Tar
qfa it fqur star afey z au a eta gg sf fh frat udl rf h aa # f
qenfenfa 3r4hr znznf@raw at va rfl n a€hryr at va 3maaa fhu mar at

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

0
(4) Ir1rcrzr g,ca 3rf@,Rm 1970 zan wig)f@rd #~-1 a siaf feifRa fag 31gar arr

3me«a u pea mg zrenfenf fufu ,f@ran1 a 3mar u?ta at a #R "9x xii.6.50 ~

cpl 1r1tu z[c ea am tn aReg

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

0

(5) za sit iaf@a mai at Pia ma ar. frr:r:rr ctr ail ft err 3naffa fan urar & ui
# zyca, at1 sr«a gr«a vi arm 3fl#hr mrnf@aw (a4ffaf@) fr, 1982

frrf%q % I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) # gcan, ta snrzrca gi hara 3r44l muff@au (Rrec), cfi "ITTTI 3Nl"c11 cfi
l=fll=@ afar ii (Demand) gi s (Penalty) cp'f 1o% qfs aa orfaf ?tr«if,
3f@rear qaw o pitsu & (section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

±{tu3lazea cit hatask siafa, zfreagt "afar6]ir(Duty Demanded) 
(i) (Section)~ +D haufRa aft;
(ii) fear seahzhf6ft;
(iii) nae#Ree failfabaa2fr.
ug&arr 'ifa nfhruse qf war flgr, rfl aaRaakfgqf rfan
fear rue.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

3n2rk ,fa rheaufraur #rrw zyes srrar yesnr au Ralf l atifu ng yen
:, o W"ffiR "CR 3pl srzikae ass Ra1Ra ilasaua 10 W"ffiR "CR cift "GIT~ i I

5 In view of above, an appeal against this order shall lie before the Tribunal on
s%yent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

,.. 0" pe, alty, where penalty alone Is In dispute."
+



F.No. GAPPL/COM/STP/1264/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Aakash Infrastructure, Shop No. 248, Shukan Mall,

Near CIMS Hospital, Science City Road, Ahmedabad - 380060 (hereinafter referred to as "the

appellant") against Order-in-Original No. GST/D-VI/O&A/27/Aakash/AM/2021-22 dated

26.11.2021 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are engaged in business of

providing Construction of Residential Complex Services and is holding Service Tax Registration

No. ABAFA7502JSD001. During the audit of the financial records of the appellant, for the

period from October-2015 to June-2017, conducted by the officers of the Central GST, Audit

Commissionerate, Ahmedabad, the following observations were raised in the Final Audit Report

No. CE/ST-729/2020-21 dated 05.04.2021:

Revenue Para 1: Short payment of S.Tax on Revenue Reconciliation: During the course of

audit and reconciliation of financial records, it has been noticed that during the audit period the

appellant had short paid service tax on differential value of Rs. 4,50,000/- in FY 2016-17. Thus,

short payment of Service Tax to the tune of Rs. 20,250/- was noticed in FY 2016-17. The

appellant is required to pay total Service Tax of Rs. 20,250/- under Rule 6(1) of the Service Tax

Rules, 1994 read with Section 68 and Section 73 of the Finance Act, 1994 along with interest

and penalty under Section 75 & Section 78 of the Finance Act, 1994. On being pointed out, the

appellant agreed with the audit objection and voluntarily paid Duty of Rs. 20,250/- vide OST

Challan dated 05.01.2021 and filed DRC-03 for the same (Debit Entry No. DC2401210031600)

and paid Penalty of 3038/- vide GST Challan dated 09.01.2021 and filed DRC-03 for the same

(Debit Entry No. DC2401210065399). However, the appellant had not paid Interest on the

Service Tax amount.

Revenue Para 2: Short payment of S.Tax under RCM on GTA service: During the course of

audit and reconciliation of financial records, it has been noticed that during the audit period the

appellant had short paid service tax on differential value of Rs. 43,28,928/- in FY 2015-16, Rs.

40,544/- in FY 2016-17 and Rs. 29,38,106/- in FY 2017-18 Q1 on OTA Service under Reverse

Charge Mechanism. Thus, short payment of Service Tax to the tune of Rs. 1,88,308/- was

noticed in FY 2015-16, Rs. 2,004/- in FY 2016-17 and Rs. 1,32,215/- in FY 2017-18 Q1. The

appellant is required to pay Service Tax of Rs. 3,22,528/- under Rule 6(1) of the Service Tax

Rules, 1994 read with Section 68 and Section 73 of the Finance Act, 1994 along with interest

and penalty under Section 75 & Section 78 of the Finance Act, 1994. On being pointed out, the

appellant agreed with the audit objection and voluntarily paid service tax amount of Rs.

_322,528/- vide GST Challan dated 05.01.2021 and fled DRC-03 for the same (Debit Entry No.

210031600) and paid Penalty of 48,379/- vide OST Challan dated 09.01.2021 and filed
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• F.No. GAPPL/COM/STP/1264/2022-Appeal

DRC-03 for the same (Debit Entry No. DC2401210065399). However, the appellant had not

paid Interest on the Service Tax amount.

Revenue Para 4: Non-payment of Interest on wrong availment of Cenvat credit: During the

course of audit and reconciliation of financial records, it has been noticed that during the audit

period, the appellant has availed Cenvat Credit to the tune of Rs. 39,84,401/- in respect of

various Input Service Invoices issued by Mis. DJ Corporation, M/s. Jay Ambe Construction and

MIs. Shree Khodiyar Construction. As per Rule 4(7) of the Cenvat Credit Rules 2004, in order to

avail the Cenvat credit, the appellant was required to make payment within prescribed time limit

of 90 days. However, they have failed to make the payment within the prescribed time. Though,

the appellant has made full payment of the basic amount of invoice along with Service Tax in

due course, however, they have not paid interest for the period of wrong availment of Cenvat

Credit. Therefore, Interest of Rs. 3,75,033/- is required to be recovered from the appellant under

0 the provision of Rule 14 of the Cenvat Credit Rules, 2004 read with the Section 75 of the

Finance Act, 1994. On being pointed out, the appellant has agreed with the audit objection,

however, till date of issuance of notice, they have not paid the interest.

Revenue Para 5: Wrong availment of Cenvat credit on ineligible Input Services: During the

course of audit and reconciliation of financial records, it was noticed that the appellant has

availed Cenvat Credit for the whole project for being the provider of output service of

Construction of Residential Complex Service and Construction of other than Residential

Complex Service, in respect of their scheme Avadh City, Viramgam comprising Row

House/Bungalow, Flats and Commercial Shops. The completion certificate or Building Use (BU

Permission) certificate for the said scheme was issued on 28.06.2017. It was noticed that as on

date of obtaining the BU certificate, certain units remained unbooked. On receipt of BU

Certificate, their unbooked units as on BU date were not output service while the appellant has

utilized input services of tax paid under RCM in construction of unbooked units as on date of

B.U., and have already availed Cenvat credit of the said input services in respect of those

unbooked units also. Therefore, Cenvat credit availed on the units remained unbooked as on BU
Date was required to be reversed by the appellant. As per Rule 3 of the Cenvat Credit Rules,

2004, the appellant was eligible to avail Cenvat credit only in respect of input services which

were utilized for providing Output Service only. Hence, there appears to be contravention of

Rule 3 of the Cenvat Credit Rules, 2004, as they were required to take Cenvat credit of input

services which have been used for providing output services only whereas they have availed

Cenvat credit in respect of the units remained unbooked as on BU date which are not an output

service at all. The units remained unbooked as on BU date are not at all output service but

outright sale, while they have already availed input services Cenvat credit in respect of these

unsold/unbooked units also. Thus, the appellant has contravened the provisions of Rule 3 & Rule
of the Cenvat Credit Rules, 2004 by availing ineligible Cenvat credit on the units

ooked or to be sold /booked after BU permission. Therefore, Cenvat credit in respect of

ked units as on BU date was wrongly availed by them and is required to be reversed. The

s of area of all the units sold/booked before BU and unsold as on the date of BU was

5
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submitted by the appellant. On the basis of same, proportionate ineligible Cenvat credit

calculated on the basis of area of sold/booked units before BU and unsold/unbooked units as on

BU date is calculated as Rs. 35,47,751/- which is required to be recovered from the appellant

along with interest under the provision of Rule 14 of the Cenvat Credit Rules, 2004 read with the

Section 75 of the Finance Act, 1994 and penalty under the provision of Rule 15 of the Cenvat

Credit Rules, 2004 read with the provision of the Section 78(1) of the Finance Act, 1994. On

being pointed out, the appellant has not agreed with the audit objection and not paid the duty

along with applicable Interest and Penalty.

2.1 As these para remam unsettled, hence a SCN bearing No. CTA/04-664/AP-47/Cir-

VII/2020-21 dated 15.04.2021, was issued to them proposing:

(i) demand of Service Tax amount of Rs. 3,42,778/- in terms of proviso to Section

73(1) of the Finance Act, 1994 and proposing penalty under Section 78 of the

Finance Act, 1994;
appropriation of Service Tax of Rs. 3,42,778/- and penalty of Rs. 51,417/- already 0(ii)

paid by the appellant;

(iii) recovery of interest of Rs. 2,28,961/- [Rs. 18,322/- (Revenue Para-1) + Rs.

2,10,639/- (Revenue Para-2)] under Section 75 of the Finance Act, 1994;

(iv) recovery of interest of Rs. 3,75,033/- (Revenue Para-4) under Section 75 of the

Finance Act, 1994 read with Rule 14( 1 )(ii) of the Cenvat Credit Rules 2004;

(v) recovery of the wrongly availed/utilised cenvat credit amounting to Rs

35,47,751/- under the proviso to Section 73(1) of the Finance Act, 1994 read with

the provisions of Rule 14(1 )(ii) of the Cenvat Credit Rules 2004 along with

interest under Section 75 of the Finance Act, 1994 read with Rule 14(1)(ii) of the

Cenvat Credit Rules 2004 and proposing penalty under Section 78 of the Finance

Act, 1994 read with Rule 15(3) of the Cenvat Credit Rules 2004. Q

2.2 The said SCN was adjudicated by the adjudicating authority, ex-parte, vide impugned

order wherein he has ordered as under:
(i) confirmed demand of Service Tax amount of Rs. 3,42,778/- in terms of proviso to

Section 73(1) of the Finance Act, 1994 along with interest of Rs. 2,28,961/- [Rs.

18,322/- (Revenue Para-1) + Rs. 2,10,639/- (Revenue Para-2)] under Section 75

of the Finance Act, 1994 and imposed penalty of Rs. 3,42,778/- under Section 78

of the Finance Act, 1994;
(ii) appropriated Service Tax amount of Rs. 3,42,778/- and penalty of Rs. 51,417/-

already paid by the appellant against the aforesaid liability;

(iii) confirmed demand of interest of Rs. 3,75,033/- (Revenue Para-4) under Section

75 of the Finance Act, 1994 read with Rule 14( 1 )(ii) of the Cenvat Credit Rules

2004;
iv) confirmed demand of wrongly availed/utilised cenvat credit amounting to Rs

35,47,751/- under the proviso to Section 73(1) of the Finance Act, 1994 read with

6
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the provisions of Rule 14(1)(ii) of the Cenvat Credit Rules 2004 along with

applicable interest under Section 75 of the Finance Act, 1994 read with Rule

14(1)(ii) of the Cenvat Credit Rules 2004 and imposed penalty of Rs. 35,47,551/

under Section 78 of the Finance Act, 1994 read with Rule 15(3) of the Cenvat

Credit Rules 2004.

3. Being aggrieved with impugned order, the appellant have filed the present appeal under

Section 85 of the Finance Act, 1994 along with the application seeking condonation of delay;

4. Personal hearing in the matter of application for condonation of delay was held on

15.02.2023. Shri Kamlesh Patel and Shri Kunal Vyas, authorized representatives, appeared on

behalf of the appellant for personal hearing. They reiterated the submission made in his

application for condonation of delay.

5. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 26.11.2021 and the same was received by the appellant on 26.11.2021. The present

appeal, in terms of Section 85 of the Finance Act, 1994, was filed on 24.05.2022. The appellant,

vide their application of condonation of delay in filing appeal in Form ST-4, inter alia, submitted

as under:
(i) Senior Accountant who was handling all these activities was severely infected with

COVID-19 in the month November 2021 because of which management could not take

any action regarding final order receipt. During the January 2021 order has been taken for

payment. Accountant infected with COVID-19 was not able to joint again even after

strong followups.

(ii) Thereafter new accountant was found appointed in March 2022 and gathered the

documents which was required in filing the appeal.

(iii) While audit was conducted and SCN was issued on 15.04.2021, Accountant, who

was handling all this work, was infected with COVID-19 in second waive during May

2021 and thereafter had left the job and shifted to Canada. Due to which activities of the

organization was disturbed in the absence of accountant. And new accountant joined was

again infected during November 2021 as mentioned in Para 1 supra.

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the appeal

should be filed within a period of2 months from the date of receipt of the decision or order passed

by the adjudicating authority. Further, under the proviso appended to sub-section (3A) of Section 85

of the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow the filing of

eal within a further period of one month thereafter, if he is satisfied that the appellant was

d by sufficient cause from presenting the appeal with in the period of two months. Relevant

ection 85 is reproduced below:

7
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"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
President:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient causefrompresenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid 0
period oftwo months, allow it to be presented within afurther period ofone month."

5.2 It is also observed that while deciding the M.A. 29 of 2022 in M.A. No. 665/2021 in

SMW(C) No. 3 of 2020, the Hon'ble Supreme Court of India has vide Order dated 10.01.2022

directed, that the order dated 23.03.2020 is restored and in continuation of the subsequent orders

dated 08.03.2021, 27.04.2021 and 23.09.2021, it is observed that the period from 15.03.2020 to

28.02.2022 shall stand excluded for the purposes of limitation as may be prescribed under any

general or special laws in respect of all judicial or quasi judicial proceedings. Consequently, the

balance period of limitation remaining as on 03.10.2021, if any, shall become available with

effect from 01.03.2022.

5.3 I find that in terms of Section 85 of the Finance Act, 1994 and in view of the aforesaid
0

order dated 10.01.2022 of the Hon'ble Supreme Court of India, the limitation period of two

months for filing the appeal in the present cases starts from 01.03.2022 and the appellant were

required to file the appeal on or before 30.04.2022. However, the appeal was filed on

24.05.2022, thus there is a delay of 24 days in filing appeal beyond the time-limit of two months.

5 .4 I find that the appellant, in the facts and circumstances discussed above, has not

explained the sufficient cause for condoning the delay in filing appeal. Accordingly, I reject the

application seeking condonation of delay. Hence, the appeal has also required to be rejected.

6. It is also observed that the appellant have submitted Form GST DRC-03 dated

27.05.2022 for the amount@ 7.5% of Service Tax confirmed as pre-deposit in terms of Section---- the Central Excise Act, 1944 and Section 83 of the Finance Act, 1994 along with their

8
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6.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1" July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making arrears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid

mode. of payment for making pre-deposits under Section 3 SF of the Central Excise Act, 1944 and

Section 83 of the Finance Act, 1994.

6.2 Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i) under sub

section (I) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute". These provisions have been made applicable to appeals

0 under Section 85 of the Finance Act, 1994.

6.3 Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions ofthis Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise Act, 1944 (1 of1944)".

6.4 Therefore, the appellant, vide letter dated 21.11.2022, was requested to make the pre

deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019

and submit the document evidencing payment within 10 days of the receipt of the said letter. It
0 was also informed to the appellant vide the said letter that failure to submit evidence of pre

deposit would result in dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act, 1944. As no reply received from the appellant in response to the aforesaid

letter dated 21.11.2022, vide another letter dated 12.12.2022, the appellant was again informed to

submit the proof of pre-deposit paid in the above appeal within a week time and also informed

that failure to submit evidence of pre-deposit would result in dismissal of the appeal for non

compliance in terms of Section 35F of the Central Excise Act, 1944. However, till date, the

appellant has not submitted any intimation or proof of the payment of the said pre-deposit, if any,

made by them. Hence, the appellant have failed to comply with the requirement of payment of

pre-deposit.

6.5 The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the

enalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board

·uction dated 28.10.2022,I find that the pre-deposit made vide DRC-03 was invalid payment.

ugh sufficient time was granted to the appellant to make the revised payment in terms of

ular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment

f pre-deposit of 7 .5% of the duty made. I, therefore, also find that the appeal filed by the
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appellant is required to be dismissed for non-compliance of the provisions of Section 35F of the

Central Excise Act, 1944 as made applicable to Service Tax vide sub-section (5) ofSection 85 of

the Finance Act, 1994.

7. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 3 SF of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994 as well as also on the grounds of

limitation under Section 85(3A) of the Finance Act, 1994.

The appeal filed by the appellant stands disposed of in above terms.
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(Akhilesh Kumar) o%3•
Commissioner (Appeals)

Attesten

cs}.
Superintendent (Appeals),
COST, Ahmedabad

By RPAD I SPEED POST
To,
M/s. Aakash Infrastructure,
Shop No. 248, Shukan Mall,
Near CIMS Hospital, Science City Road,
Ahmedabad - 380060

The Assistant Commissioner,
COST, Division-VI,
Ahmedabad North

Appellant

Respondent
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Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North
(for uploading the OIA)
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