
srrg ( er#h )a an4f7,
Office ofthe Commissioner (Appeal),

cbsCTll 01lcg-1cl, JN@ '3-ll~ckiicill, '3-IQJ:i~lisll~
Central GST, Appeal Commissionerate, Ahmedabad
ftuat 44a,era f, aratar3] srgraar 3oo«.

reuba sraa CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015

. ~ 019263o5o65- ~8CBcR-to7926305136

ON
AX

MARKET

0

DIN:20230364SW000081868A

mLTRc
~~,File No: GAPPL/COM/STP/1815/2022-APPEAL Jyas- j-CJ-

~~~ Order-In-Appeal Nos. AHM-EXCUS-002-APP-'I70/2022-23
~Date: 27-02-2023~ ffl c#l' c'fTW Date of Issue 02.03.2023

3nrgat (3r9la) arr 4fa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 119-121/ADC/GB/2021-22 ~: 31.03.2022,
issued by Additional Commissioner, CGST, Ahmedabad-North

3-14"1C"lcbcil cBl' ~~ -qm Name & Address
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The Additional Commissioner,CGST, Ahmedabad North, Custom House,
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) ah{ anfa sa r4ta are a or#its rrra aa a ah as z ore a 4fa zqenRerf
;:fr-a aag Ty tar 3rf@rant at 3rf)a u "T[fra:rcrr 3ma4ad wgd a5ar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

sra war al gateauma
Revision application to Government of India :

(4 a€ta 5ala zyca 3r@nu, 1994 #t err ra Rt aag r; a7ii saRuteri
m cm '3Lf-m qr qg# # siuf g=terr 3WfcR 3'.ftft.=r x=rfqcr, ~ '{ixcbtx, fcrffi
in1a,a fr, atft if, Ra ta sat, ia mf, { fkeft : 110001 cm c#l' fl
a1RR I(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4

1h
Floor, Jeevan Deep Building,

Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1iTc1 c#l' mR a m a ft ziR arar fa#t aasrrr za r1 arr i
a feat ssrrrqr qasrtr m ma g; rf ?i, za fa@ set(r zut aver i are
cffi fcpm cbl·(&l'i ~ m fcpm 'l-1°-sPII-< ~ m 1=J"@ 4 #fasu a hr e€ st I

/2f!'.~}~~;'.;~.ii~ In case of any loss of goods where the loss occur in transit from a factory to a
l-tS $.,.,, ·"''•;·,':'J'•r.. ,W;~\ehouse or to another factory or from one warehouse to another during the course of±; e essing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'l:rRc'f cfi mITT ~ ~ m ~ l?/ Allfffia l=f@ ~ m ml # affu i sq}tr grcaa r u
era zyca # Rd a m islT 'l:rRc'f cfi are fa#l ug znr 7er AllfRia -g I

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

3if snaa at 3nra re # :fTciT'1 cfi fu"C; it spet Ree mr1 al {itha am?sr it sa
arr ga fr a gaf anger, sr9lea wxr LfTffif ata w ur ar fa 3rfefu (i2) 1998
Irr 1o9r fga fag ·g sty

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) a4tr urea zrer (3r@a) Pura8, 2oo1 a fr 9 sifa R[Re qua in gg-s # at
mmrr , )fa oner # uR ar#gr )fa feta al r cfi 'lfRR per--rr?gr vi 3rat oner at
at-at ufji a arr fr 3ma f@5zu urn Reg(r Tr rar z. ml qzagfhf # sifa ear
35-~ .?f frrmfur L/5T cfi :fR1Ff cfi ~ cfi 'ffl~ tr-- arar 6 4fa fl ±)ft afeg

0

(c)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfar 3ma arr ureiiza va ala qt a ma a ID m ~ 200/- i:ifltr :fR1Ff
at Gr; 3k usi vie+a a va ala a vnrar st 'ciT 1000/- 6t #ta grar #1.lg

The revision application shall be accompanied by a fee of Rs.200/- where the 0-
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tar zrcn, #€hr area ye vi hara 3fl#tr nznf@aw # ,fa 3r4la-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atana ggca rf@fzu , 1944 6t ear s-4l/35-z iaf

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

() saffga qR»a 2 (1)a jag3r # 3rarat #t 3r@ta, 3rf)ct a# mrr#t zyc,
a€ta Gura gc y ara r@a nnf@raw (frez) alt ufa hr ff8at,
3WiC:lcilli:; ~ 2ndl=f@T, cil§./-llffi iJcFr ,J.RRc!T ,PTT' 'c.J~·Wl~,J.Ji:,5./-lc'dcillc't -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf? gr 3?gr i a{ a sm?ii athr st & atrt itr # fa #la r gTr
sqjaa zr a fazu war aRg gr tu # std gy gt fa fear qt arf aa fg
qenfetf 37alt muff@raw at ya or#la zu a€hral at ya 3mdaa fan urar
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) r1rycan 3rf@,fr 1970 z,en viz)fer ah~-1 # siaft feffa fhg lg«r s#
3m7lea IT Te 3?gr zrn1Reff fufu q@rat sat r?ts atv 4R R ~.6.50 trn"
cBT nrnrczu z[en Pea cm it afeg
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) sa 3it viafr mi at fiaura are frrwTT c#l' &R -m rt= 3raffa fhur uar ? sit
#tat zyca, #€t qr zyea vi hara 3r4l# nnf@raw (ar,ff@4fer) frr:r:r , 1982 if
frr1wr t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «ft zyc, ab€a 6nl<a zye vi hara 3r4)tr =mnf@raw (free), uf sr4tat
~ ~ "cficlo[f lWT (Demand) ~ ~ (Penalty) cBT 10% 1:J9 u1m ~~%I~.
eff@rear gfulm 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

2).fluGara zrca sit tara# 3ta«fa,@agt "afaratirDuty Demanded)-
(i) (section) sis ±aDeafeffaft;
(ii) furmraa?#a2fez#nlft;
(iii) zkfefuifafua a<a?r&if.

> usqfsariaorf ?uaqf sar al geari, 3rfha aufaaasbf@gqfa
fur«rut.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

. <r on2 ks iforalufrurkrrrus yes srrar zyeasuus Raatfati fag nq zyces$i~i;~~0°!, ,r-@R lR ai\;r iSllIT il;-<r-.r .,,-rrg fu <Ufi\d of o<! .,,-rrg ii, 10% ,r-@R lR 'Ill uIT iff'P<lt ~ I

( t! \t,;:;f \-~\ In view of above, an appeal against this order shall lie before the_ Tri_bunal on
£ &; 'B#pent of 10% of the duty demanded where duty or duty and penalty are 1n dispute, or
i.0..._,,:,. ---- ....../if;-B alty, where penalty alone Is mn dispute."
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F.No. GAPPL/COM/STP/1815/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Sanavi Infrabuildcon Private Limited,

Chandrabhaga Housing, 48/472, Nr. Bhavsar Hostel, Ahmedabad - 380013 (hereinafter referred

to as "the appellant") against Order-in-Original Nos. 119-121/ADC/GB/2021-22 dated

31.03.2022 (hereinafter referred to as "the impugned orders") passed by the Additional

Commissioner, Central GST & C. Excise, Ahmedabad North (hereinafter referred to as "the

adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant were engaged in providing

"Construction, services other than residential complex, including commercial / industrial

buildings or civil structures" and were holding Service Tax Registration No.

AAUCS673 8GSD00 1. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2014-15 to FY 2016-17, it was noticed that there was a difference of value of

service amounting to Rs. 2,44,22,807/- during the FY 2014-15, Rs. 3,48,70,928/- during the FY

2015-16 and Rs. 5,38,56,903/- during FY 2016-17/-, between the gross value of service provided

in the said data and the gross value of service shown in Service Tax return filed by the appellant.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but not paid the applicable service tax thereon. The appellant was

called upon to submit clarification for difference along with supporting documents, for the said

period. However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued three different Show Cause Notices demanding

Service Tax under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 and also

proposing recovery of interest under Section 75 of the Finance Act, 1994 and penalties under

Section 771)a), Section 77(1)c), Section 77(2) & Section 78 of the Finance Act, 1994. The

details of all the three SCNs are as below:

Sr. No. SCN No. & date Period covered Service Tax

demanded (in Rs.)

I STC/15-91/OA/2020 elated 29.09.2020 FY 2014-15 to Rs. 1,61,53,480/

FY 2016-17

2 STC/15-147/OA/2020 dated 21.10.2020 FY 2015-16 Rs. 50,56,285/

3 STC/15-28/OA/2021 dated 23.04.2021 FY 2015-16 & Rs. 1,31,34,820/

FY 2016-17

0

0
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F.No. GAPPL/COM/STP/1815/2022-Appeal

2.2 All the aforesaid three Show Cause Notices were adjudicated vide the impugned orders

by the adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,12,99,902/

was confinned under provision of Section 73(1) of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY 2016-17. He

adjudicating authority dropped the remaining demand of Service Tax amounting to Rs.

48,53,578/- for the FY 2016-17 for the services provided to M/s. Essar Project (I) Ltd. by

allowing benefit of Exemption Notification No. 25/2012-ST dated 20.06.2012. Further, late fee/

penalty of Rs. 27,400/- was imposed on the appellant under Section 70 of the Finance Act, 1994

for late filing of ST-3 return; and Penalty of Rs. 1,12,99,902/- was imposed on the appellant

under Section 78 of the Finance Act, 1994.

3. Being aggrieved with the impugned orders, the appellant have filed their appeal under

0 Section 85 of the Finance Act, 1994 on 10.06.2022. However, it is observed that they have

submitted Form GST DRC-03 dated 31.05.2022 for the amount @ 7.5% of Service Tax

confirmed as pre-deposit in terms of Section 3 SF of the Central Excise Act, 1944 and Section 83

of the Finance Act, 1994 along with their appeal.

3.1 The CBIC has, consequent to the rollout the integrated CBIC-GST Portal, vide Circular

No. 1070/3/2019-CX dated 24.06.2019 directed that from 1July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making arrears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment. Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid

0 mode of payment for making pre-deposits under Section 35F of the Central Excise Act, 1944 and

Section 83 of the Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal () under sub

section (1) ofSection 35, unless the appellan_t has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute". These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

5. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions ofthis Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise Act, 1944 (1 of1944)".

.. ,:----.
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F.No. GAPPL/COM/STP/1815/2022-Appeal

6. Therefore, the appellant, vide letter dated 30.12.2022, was requested to make the pre

deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019

and submit the document evidencing payment within 10 days of the receipt of the said letter. It

was also informed to the appellant vide the said letter that failure to submit evidence of pre

deposit would result in dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act, 1944. As no reply was received from the appellant in response to the

aforesaid letter dated 30.12.2022, vide another letter dated 12.01.2023, the appellant was again

informed to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failure to submit evidence of pre-deposit would result in dismissal of the appeal for

non-compliance in terms of Section 35F of the Central Excise Act, 1944.

6.1 The appellant vide their letter dated 11.02.2023 has submitted that there is nothing in the

said instruction dated 28.10.2022 which suggest that it has been made applicable retrospectively;

in such case, the clarification issued will have prospective effect only and cannot be applied to

the appeals filed before 28.10.2022. They further submitted that GST and erstwhile Excise and

Service Tax are the same department; that instead of asking for new pre-deposit, the amount

earlier paid by DRC-03 can be transferred to Excise and Service Tax head by the department

itself. They further stated that the instruction to repay the same appears not proper. Thus, it is

found that the appellant had not made the payment of the said pre-deposit as per legal

requirement. Hence, the appellant have failed to comply with the requirement of payment of pre

deposit.

7. In this regard, I refer to the Order dated 03.10.2022 of Hon'ble High Court of Mumbai

passed in the case of Sodexo India Services Pvt. Ltd. Vs. UOI and Ors. in Writ Petition No. 6220

of 2022. During the disposal of the said writ petition, the Hon'ble High Cami of Mumbai had

referred the matter to the Board with direction to examine and issue suitable instruction in this

regard. In tum, the CBIC has issued said Instruction dated 28.10.2022, as per which the

payments through DRC-03 under CGST regime is not a valid mode of payment for making pre

deposits under Section 35F of the Central Excise Act, 1944 and Section 83 of the Finance Act,

1994.

7.1 The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the

penalty is in dispute) under Section 3 SF of the Central Excise Act, 1944. In tenns of Board's

Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was invalid payment.

Though sufficient time was granted to the appellant to make the revised payment in terms of

Circular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment

of pre-deposit of 7 .5% of the duty made. I, therefore, dismiss the appeal filed by the appellant for

0

0
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F.No. GAPPL/COM/STP/1815/2022-Appeal

non-compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

8. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

The appeal filed by the appellant stands disposed of in above tenns.

0

I

es {umar) s03..
Commissioner (Appeals)

Date : 27.02.2023
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Attested

(R. C.~ya:r)
Superintendent(Appeals),
COST, Ahmedabad

0

To,
M/s. Sanavi Infrabuildcon Private Limited,
Chandrabhaga Housing, 48/472,
Nr. Bhavsar Hostel,
Ahmedabad-380013

Appellant

The Additional Commissioner,
COST& C. Excise,
Ahmedabad North

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Additional Commissioner, COST& C. Excise, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

56card File

6) PA file
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