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al{ anfqz 3r4la 3mer a arias rrra aa & it as sq om#gt a 4fa zpenrferf

f aar ·rg er 3rf@art al 3ft zn y+ta 3ma I[d a #ar ?&1
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,

as the one may be against such order, to the appropriate authority in the following way :

~ fl-<cb I'< cnf "9;Rla=ruT~
Revision application to Government of India :

(«) a€ta 3qrzca 3pf@,fzm, 1994 cITT 'c.TRT 3r Ra sag ·g ii a a i qr
m c!?r "'3Lf-'c.TRT cB" ~~ q-Fgcb cB" 3RfT@ gnteru 3maa 3fl era, Gd Tl, fcrm
ian1, la fat, zatft if, ta tu rat, ir f, # f@ct : 110001 c!?f cITT \Y[Rf

an1Reg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ 1=flcYf cITT "ITTR cB" ~ T-f \J[q ·crffr 5Tf1 cbl-<'<511~ ~ fcRfr 'f]□-s11II'< ?:IT 3-jrlf cbl-<'<511~ 1f
m fcRfr 'fj□-sPII'< ff~ 'fj□-s1111..z if 1=flcYf ~\Jim~ "BfTf ~' m fcRfr 'fj□-sPII'< m ~ ~ "'cfffi
cffi fcRfr cbl-<'<511~ ~ m fcITTfr '}J□-sPII'< ~ 61 1=flcYf 4st ufaat a hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
.;·;~··;0~arehouse or to another factory or from one warehouse to another during the course of

pi«.recessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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a« arg [hat z a gag Ruff m q a m a qffor # wuitr zca a»aHe
5nraa en Rae a i Ginaa Rh4t Tz znv? fuffa el

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if qaa 6lt snraa yea # :fTdR a fer sitst #Ree mu at n{& ail ha oner u s7
emt vi fur gafn sngri, rfra cJ5 &RT qfa ata w a arfa« 3nefu (2) 1998

tlRf 109 8RT f1Trn ~ ~ "ITTI

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is- passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ah?ta Una zrca (gr4ta) Pura8), 2001 cf) frrwr 9 cfl 3Rfl'@ fc!Plfcft:c WBf ~ ~-8 ii Ci1"
4edi a, )a om? a uf 3mar hf Raia 'ffirf 1=fffi cf) fa a3n?gr gi 3r4ta on2r #t
ah-at 4Rji rr fr 3maza fqzu Grat a,Reg[s rr arr s. nl gag#hf a sif er
35-~ ii frlmffir 1B1 cfl :fTdR rad a1 ans arr # fa ft ±)ft aReg I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfaur 3mat rt ei ia van Va ala ul aa a 'ITT at q1 20o/- # Tar
alt ug 3th ugj ic+aa ga ala vnar st 'dT 1000/- al #ta 41r 61 u;I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount O
involved is more than Rupees One Lac.

v#tr zyca, ah4hr urar gyve vi ara 3r4lat4 mrnrf@raw # If 3r4lea­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a$tu Una yea 3ref1, 1944 c#f tlRf 35-ir/35-~ cfl 3Rjl'@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(o) saafRau qf 2 (1)a ia 3rar a srrar at 3rat, r4ht+aft ye,
ah4r svza zr«ans gi hara srf#a nnfroe(Pree) t uf?a &4Ra ffan,
srerarar # 281,17, 4H,If] 14a7 ,3/la7 ,f@Rey4/F,3g,Isla -s800o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,AsanNa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.



0

0

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule.6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) u z neg i a{ pa snsii atmar at ? at re@a pa sitar # fg #h l :fTdR
gja sr "ff fcn<:11 st aRg ga # st g ft fa far u8t cfiT4 "ff EfiR cfi ~
rnfenR 3n4tRhn qraf@raw at ya argl zn #4hra at ya am4aa fan unr &l
In case of the order covers a number of order-in-Original, fee for each._0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urn1au zyca 3nf@fr 4g7o zren iitfr #t~-1 # sia«f fefRa fg rrra
3m7area ur re s?gr zrnReff fufu 7if@rah # am?rt at gs if LR xii.6.50 w
cnr 1lurer zyc feam zr a1fey
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) n ail iaf@er mt#i at fiaura at fut ctr 3it #fl ezn anaffa fszut mar ? \i'ff
vat zycn, #ft sat&a zyca vi art 3r4tu muff@rvu (raff@f@;) fr, 1982

Rfea &r

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) #tat zrn, #tu Gena zgca vi hara anal1 nu1f@raw (Rrec), # mct 3Nrc11 cfi
~ ~ cITTfa:r lWf (Demand) ~ ~ (Penalty) cnf 10% tJ9 sn an 24af ? taraif@,
~tJ9 'Glm 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

±4du3nazycaittaab siafa, znfrea@hraacrst#Duty Demanded)­

(i) (section) is ±p #aeafeiRaf;
(i) fanraa&dz#Ree alft,
(iii) ae2Ree fail#uaaa auzfI.

e> uqaafa arfhaus? qfwar 6lgar a, r4la atfaaahf@ugfsa
fur«rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.a,",",Ng err?rkuf an@anfraswr ksrrsrsi zge rrar pg«aavs Raffa gt cliifa ·Tg Ieso

-3;~"',"<i;;:}:,,-,1 '\~~~~10%~1R '3fR 'GfITTWc@~-fclc11~am'clGf~~10%~1R c#l' 'GIT~~ I
le 8 ""!J:',;J"' ~ _.~-r~ ~:5 j J In view of above, an appeal against this order shall lie before the_ Tri_bunal on

ayment of 10% of the duty demanded where duty or duty and penalty are 1n dispute, or
""'0 .: 07penalty, where penalty alone is in dispute." .



ORDER-IN-APPEAL

The present appeal has been filed by Mis. Ramshankar Ramshree Suthar, 209,

Rohitnagar, Nr. Jantanagar Railway Crossing, Ghatlodia, Ahmedabad - 380061 (hereinafter

referred to as "the appellant") against Order-in-Original No. CGST/WT07/RAJ/02/2022-23

dated 07.04.2022 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

BMBPS 1152B. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income ofRs. 11,75,549/- during the FY 2015-16, which was reflected under the heads "Sales

/ Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 1941, 194H, 194J (Value from Form 26AS)" provided by the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant was called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said· period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/A'bad

North/Div-II/AR-III/TPD/Unreg15-16/20-21/42 dated 21.12.2020 demanding Service Tax

amounting to Rs. 2,51,624/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a),

Section 77(1)(c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also

proposed recovery of un-quantified amount of Service Tax for the period FY 2016-17 & FY
2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 2,36,512/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY 2017-18

(upto June-2017). Further (i) Penalty of Rs. 2,36,512/- was also imposed on the appellant

under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 5,000/- was imposed on the

appellant under Section 77(1)(a) of the Finance Act, 1994; (iii) Penalty of Rs. 5,000/- was

imposed on the appellant under Section 77(1)(c) of the Finance Act, 1994; and (iv) Penalty of
Rs. 5,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994.

O

O
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3. Being aggrieved with the impugned order, the appellant have preferred the present
'·' • • ·k

appeal along with application for condonation of delay in filing of appeal on the following

grounds:

e The appellant is engaged in business of providing Manpower Supply services on

contractual basis at the site of company for carpentry work at the direction and

supervision of the management / employees of the company.

0

a Major part of services consists ofManpower Supply to Body Corporate and same was

covered under Reverse Charge Mechanism. As per Notification No. 30/2012-ST dated

20.06.2012, in respect of services provided or agreed to be provided by way of supply

of manpower for any purpose by the Individual/HUF/Firm/AOP to the

Companies/LLP, the liability to pay Service Tax would be in ratio o£ 25% by the

person providing service and 75% by the person receiving service (till 31.03.2015).

However, effective from 01.04.2015, 25% of the Service Tax which was earlier liable

to be paid by service provider shifted to the hands of service recipient, thereby

increasing the effective Service Tax liability to be paid by service recipient from 75%

to 100% as amended by Notification No. 7/2015-ST dated 01.03.2015 by shifting the

Supply of Manpower and Security Services from Partial Reverse Charge to Full

Reverse Charge, thereby the service receiver would be liable to discharge 100%

Service Tax under Reverse Charge. Thus, the appellant does not fall within ambit of

person liable to pay the Service Tax as Supply ofManpower and Security services has

been shifted from Partial Reverse Charge to Full Reverse Charge and thereby the

service receiver would be liable to discharge 100% Service Tax and not the appellant.

(Amount in Rs.)

Financial Year Total Income as per Income covered Net taxable Income

ITR under RCM

2014-15 10,65,059 2,18,278 8,46,781

2015-16 17,35,336 9,72,099 7,63,237

2016-17 6,65,553 25,000 6,40,553

2017-18 (upto 2,30,400 32,000 1,98,400

June-2017)

o They fulfill all conditions for availing threshold exemption benefit vide Notification

No. 33/2012-ST dated 20.06.2012 for the relevant period. The taxable income for the

FY 2014-15 to FY 2017-18 (pto June-2017) was as under:

0
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F.No. GAPPL/COM/STP/2231/2022-Appeal

o AS aggregate turnover of the appellant is Rs. 8,46,781/- during FY 2014-15, i.e. below

Rs. 1 O lakh, the appellant is neither required to take registration nor required to pay

Service Tax during the relevant period, i.e. FY 2015-16 to FY 2017-18 (upto June-

2017).

o The services · provided under Reverse Charge Mechanism are out of ambit of this

notification as specified in Proviso (ii) of the Notification No. 33/2012-ST.

o There is no intention of fraud, coilusion, wilful misstatement, suppression of facts etc.

involved in their case, therefore, extended period of limitation cannot be invoked in

present case.

o The amount received should be treated as inclusive of taxes as per Section 67(2) of the

Finance Act, 1994.

o The demand itself is not sustainable and hence, the question of recovery of interest and

imposing of penalty does not arise.

o There is no finding in the impugned order which can allege that the appellant has

intend to evade payment of tax, hence, the penalty under Section 78 of the Finance

Act, 1994 cannot be impossible and also larger period of limitation cannot imposable.

4. On going through the appeal memorandum, it is noticed that the impugned order was

issued on 07.04.2022 and received by the appellant on 16.04.2022. However, the present

appeal, in terms of Section 85 of the Finance Act, 1994, was filed on 15.07.2022, i.e. after a

delay of 30 days from the time limit for filing appeal. The appellant have also filed a

Application seeking condonation of delay on 12.08.2022 stating that in the preamble of the

impugned order, the time period mentioned to file the appeal is 3 months from the date of

communication of order, therefore, the appellant was of view that the last day for filing the

appeal would be 15.07.2022. Thus, it resulted in delay of 30 days, which was accidental and

not intentional.

4.1 Personal hearing in the matter of Application for condonation of delay was held on

24.01.2023. Ms. Bhagyashree Dave, Chartered Accountant, and Ms. Poram Dhruv, Chartered

Accountant, appeared on behalf of the appellant. They reiterated submission made in

application for condonation of delay. They stated that the appellant was not registered with

department and hence delay occurred due to unintentional reasons.

4.2 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

6



Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to

allow the filing of an appeal within a further period of one month thereafter if, he is satisfied

that the appellant was prevented by sufficient cause from presenting the appeal within the

period of two months. Considering the cause of delay given in application as genuine, I

condone the delay of 30 days and take up the appeal for decision on merits.

within a period of 2 months from the dates of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the
! ·'

0

5. Personal hearing in the case was held on 08.02.2023. Ms. Bhagyashree Dave,

Chartered Accountant and Ms. Foram Dhruv, Chartered Accountant, appeared on behalf of

the appellant for personal hearing. They reiterated submission made in appeal memorandum.

They stated that they would submit copies of documents annexed with reply to SCN as part of

additional written submission.

5.1 Subsequently, the appellant submitted copies of documents annexed with reply to

SCN vide their letter dated 13.02.2023.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period

FY 2015-16 to FY 2017-18 (upto June-2017).

0

7. It is observed that while confirming the demand of Service Tax in the impugned order,

the adjudicating authority had held as under:

"20.

In view of the above it is apparent that if supply of manpower to a business entity
registered as body corporate, located in the taxable territory then service provider is
made free from the liability ofpaying service tax under reverse charge mechanism.
Therefore, it is essential to see whether condition supra isfulfilled by the noticee or
otherwise. As such the service provided by the noticee and income earned from the
same on the basis oftheir Income and Expenditure Statement, is as under:

Sl. Financial Year Income earned

No. Labour Labour supply Total

Income service income
(RCM)

1 2014-15 8,46,781 2,18,278 10,65,059

2 2015-16 7,63,237 9, 72,099 17,35,336

3 2016-17 6,40,552 25,000 6,65,552

4 2017-18 (upto 1,98,400 32,000 2,30,400

June-2017)

7



F.No. GAPPL/COM/STP/2231/2022-Appeal

21. On perusal of above income it reveals that income earned from supply of
labour to a business entity registered as body corporate, as contended by them, is
exempted by virtue of Notfa. No. 30/2012-ST as amended, this facts further is
corroboratedfrom the copy ofinvoice wherein they have raised the invoice onlyfor
labour charges. Ifeel it necessary to reproduce the relevant extract ofNotifn. No.
33/2012-ST as under.

Meaning ofAggregate Value: "Aggregate value" means the sum total of value of
taxable services charged in the first consecutive invoices issued during a financial
year but does not include value charged in invoices issued towards such services
which are exemptfrom whole ofservice tax le-viable thereon under section 66B ofthe
said Finance Act under any other notification.

Thus, in a nutshell it may be said that in the case ofa Provider ofService (except
GTA) the FULL VALUE of taxable services provided must be considered for
calculating the limit ofRs. 10 Lakhs irrespective ofthefact as to who pays the service
tax and upto what extent. Therefore SSI exemption is available if thefull value ofsuch
taxable services rendered by the Assessee during the precedingfinancialyear.

22. As regards benefit ofRs. 10 lacs by virtue ofNotification No. 33/2012-ST
during the financial year 2015-16, I find that their previous year i.e. 2014-15 Rs. Q
1065059 I- which is more then threshold limit of Rs. 10 lacs, hence they are not
eligiblefor said exemption subsequent to thatyear. As instant show cause notice cover
the period ofdemandfrom 2015-16 details ofincome is as under:

Sl. Financial Year Income earned and chargeable to ST
No. Labour ST Rate Service

Income Tax
payable

1 2015-16 7,63,237 14.50% 1,10,669
2 2016-17 6,40,552 15% 96,083
3 2017-18 (upto

I
1,98,400 15% 29,760

June-2017)
Total 2,36,512

23. I, therefore, hold that income for the year 2015-16 to 2017-18 (upto June,
2017) as detailed above is taxable and is chargeable to service tax which comes to Rs. 0
2,36,512/- and to be recovered by virtue ofproviso to Section 73(1) ofFinance Act,
1994 along with interest by virtue ofsection 75 ofthe Finance Act, 1994 making the
liablefor penal action under section 78 ofthe Finance Act, 1994. "

8. As regard the contention of the appellant that from 01.04.2015, the liability to pay

Service Tax has been shifted 100% on the service recipient, i.e., under Full Reverse Charge

Mechanism and, therefore, they were not liable to pay any service tax, I find that the condition

to avail Reverse Charge Mechanism, in respect of Supply ofManpower Services are governed

by Para I(A)(v) of the Notification No. 30/2012-ST dated 20.06.2012. According to which, if

service recipient is a business entity registered as body corporate then only the Reverse

Charge Mechanism is applicable in the case of the appellant being Individual. The relevant
portion of the said Notification is as under:

8
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"Notification 30/2012 Service Tax dated 20.6.2012 GSR......(E).-In exercise of the
powers conferred by sub-section (2) of section 68 of the Finance Act, 1994 (32 of
1994), and in supersession of (i) notification of the Government of India in the
Ministry ofFinance (Department ofRevenue), No. 15/2012-Service Tax, dated the 17
March, 2012, published in the Gazette ofIndia, Extraordinary, Part IL Section 3, Sub­
section (i), vide number GS.R 213E), dated the 17w March, 2012, and (ii) notification
of the Government of India in the Ministry ofFinance (Department ofRevenue), No.
36/2004-Service Tax, dated the 31December, 2004, published in the Gazette ofIndia,
Extraordinary, Part II, Section 3, Sub-section (), vide number GS.R 849 (E), dated
the 31sDecember, 2004, except as respects things done or omitted to be done before
such supersession, the Central Government hereby notifies the following taxable
services and the extent of service tax payable thereon by the person liable to pay
service taxfor the purposes ofthe said sub-section, namely:­

I. The taxable services, ­
(A) (i) ..

(ii) .

(v) provided or agreed to be provided by way of renting of a motor vehicle
designed to carry passengers to any person who is not in the similar line of
business or supply ofmanpowerfor any purpose [ or security service- ( Inserted
by Notification No.45/2012-ST, dated 7-8-2012 w.e,f. 7-8-2012.)] or service
portion in execution ofworks contract by any individual, Hindu Undivided Family
or partnership firm, whether registered or not, including association ofpersons,
located in the taxable territory to a business entity registered as body corporate,
located in the taxable territory;"

(JI) The extent ofservice tax payable thereon by the person who provides the service
and the person who receives the servicefor the taxable services specified in (I) shall
be as specified in thefollowing table, namely: ­

Table

Sl. Description ofa service Percentage ofservice tax Percentage ofservice tax

No. payable by the person payable by any person

providing service liableforpaying service
Tax other than the
service provider

8. in respect ofservices NIL 100%

provided or agreed to be
provided by way ofsupply
ofmanpowerfor any
purpose or security
services

9. As regard the contention of the appellant that they fulfill all conditions for availing

threshold exemption benefit vide Notification No. 33/2012-ST dated 20.06.2012 for the

relevant period, I find that in the impugned order the adjudicating authority had given the

benefit of Notification No. 33/2012-ST dated 20.06.2012. However, the said benefit has been

given taking into consideration the whole income of the appellant during the relevant year. To
examine threshold exemption benefit under Notification No. 33/2012-ST dated 20.06.2012, it

9



F.No. GAPPL/COM/STP/2231/2022-Appeal

is necessary to examine the provision of the said notification. I hereby reproduce relevant
portion of the said notification, which reads as under:

"Notification No. 33/2012 - Service Tax dated 20.06.2012

G.SR. (E).- In exercise ofthe powers conferred by sub-section (I) ofsection 93 ofthe
Finance Act, 1994 (32 of1994) (hereinafter referred to as the said Finance Act), and
in supersession ofthe Government ofIndia in the Ministry ofFinance (Department of
Revenue) notification No. 6/2005-Service Tax, dated the 1 st March, 2005, published
in the Gazette ofIndia, Extraordinary, Part II, Section 3, Sub-section (@), vide G.S.R.
number 140(E), dated the 1 st March, 2005, except as respects things done or omitted
to be done before such supersession, the Central Government, being satisfied that it is
necessary in the public interest so to do, hereby exempts taxable services ofaggregate
value not exceeding ten lakh rupees in anyfinancialyear from the whole ofthe service
tax leviable thereon under section 66B ofthe said Finance Act:

Provided that nothing contained in this notification shall apply to,­

) taxable services provided by a person under a brand name or trade name, whether
registered or not, ofanother person; or

(ii) such value oftaxable services in respect ofwhich service tax shall be paid by such O
person and in such manner as specified under sub-section (2) ofsection 68 ofthe said
Finance Act read with Service Tax Rules, 1994.

"Explanation.- For the purposes ofthis notification,­
(A) "brand name" or "trade name" means .......
(BJ "aggregate value" means the sum total ofvalue oftaxable services charged in the

first consecutive invoices issued during a financial year but does not include value

charged in invoices issued towards such services which are exempt from whole of

service tax leviable thereon under section 66B ofthe said Finance Act under any other
notification. 11

O
9. I In view of the aforesaid provision, I find that the value of the following services need
not be considered in reckoning aggregate value:

(a) Value of services in the Negative List;

(b) service, on which no service tax is leviable under Section 66B of Finance Act·,

(c) Value of services under Mega-Exemption Notification 25/2012-ST or any other
notification which provides for full exemption from service tax.

9.2 In the present case, (i) the service provided by the appellant are not in the Negative

List as defined under Section 66D of the Finance Act, 1994; (ii) the service provided by the

appellant are chargeable to the Service Tax under Section 66B of Finance Act; and (iii) the

service provided by the appellant to the body corporate falls under the I 00% RCM as per

Notification No. 30/2012-ST. However, the said notification specify the extent to which tax

10
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1ability has to be discharged by the service provider and the service recerver and no

exempted any services, thus, in the present case, the ·service provided by the appellant G

Body Corporate are termed as 'taxable services' and not exempted one. Therefore, while

calculating the aggregate value of Rs. 10 Lakhs, the sum total of value of taxable services

charged by the provider in the first consecutive invoices issued or required to be issued has to

be considered.

9.3 Since the definition of aggregate value given in this notification itself states that "not

include value charged in invoices issued towards such services which are exempt from whole

of service tax", therefore, value of services falls under Notification 30/2012-ST dated

20.06.2012, which not provides any exemption from service tax, is includible in the aggregate

value to reckon value of service rendered to decide applicability of threshold limit. I also find

that the adjudicating authority has correctly calculated Service Tax liability in this regard.

9.4 I also find that as per Para 3 of Notification No. 33/12-ST dated 20.06.2012 as

amended, if ST on freight is paid by service receiver under RCM, that value will be

excluded from the aggregate turnover to arrive at threshold exemption limit of 10 lakhs.

When there is specific provisions for excluding the value of services on which Service Tax

paid by the service receiver on Reverse Charge Mechanism basis for GTA in the Para of

the Notification No. 33/12-ST dated 20.06.2012, it can be concluded that the said facility is

not available to other category of services under reverse charge.

9 .5 As regard, the contention of the appellant that as per Proviso (ii) of the Notification

No. 33/2012-ST he services provided under Reverse Charge Mechanism are out of ambit of

the said notification, I find that as per Proviso (ii) of Notification No. 33/12-ST dated

20.06.2012, the value of taxable services in respect of which service tax shall be paid by any

person as specified in Section 68(2) of the Finance Act, 1994, then the same is not to be

considered in the aggregate value. From the said proviso, it can be concluded that threshold

exemption is available only to the Provider of the service and not to the Receiver of the

service. However, in the present case, the appellant is provider of the service and the value of

taxable services in respect of which service tax has been paid as specified in section 68(2) of

the Finance Act, 1994 is NIL, as in this case the service has been provided by the appellant to

the Body Corporate, the. service receiver, and thereby the Body Corporate, is the person who

has paid the service tax as specified in Section 68(2) of the Finance Act, 1994 and not the

appellant.

10. Further, in the present case, it clearly transpires that the appellant has intentionally

suppressed the correct taxable value by deliberately withholding of essential information from
the department though they were providing taxable services. They have suppressed the value

11
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of taxable services, with an intent to evade taxes. Also, the appellant has never informed the

department about the non payment of Service Tax and the said fact could be unearthed only

upon initiation of the inquiry by the department after receipt of the data from the CBDT.

Therefore, I find that all these acts of willful mis-statement and suppression of facts on the

part of the appellant, with an intent to evade payment of Service Tax, are the essential

ingredients, which exist in the present case which makes them liable to pay the demand raised

against them invoking the extended period of limitation under proviso to Section 73 (1) of the

Finance Act, 1994. When the demand sustains, there is no escape from the liability of interest,

hence, the same is, therefore, recoverable under Section 75 of the Finance Act, 1994.

11. Further, I find that the imposition of penalty under Section 78 is also sustainable, as

the demands were raised based on detection noticed during the initiation of inquiry by the

department. Section 78(1) of the Finance Act, 1994, provides penalty for suppressing the

value of taxable services by reason of fraud or collusion' or 'willful misstatement' or

'suppression of facts' with 'the intent to evade payment of service tax'. Since the issues

covered in the present appeal are on settled issues, the appellant cannot bring into play the

interpretation plea to avoid penalty. After introduction of measures like self assessment etc., a

taxable service provider is not required to maintain any statutory or separate records under the

provisions of Service Tax Rules and private records maintained by them for normal business

purposes are accepted, for all the purpose of service tax. All these operates on the basis of the

trust placed on the service provider and therefore, the governing provisions create an absolute

liability when any provision is contravened as there is a breach of the trust placed on them. It

is the responsibility of the appellant to correctly assess their tax liability and pay the taxes.

The deliberate efforts by not paying correct amount of Service Tax is utter dis-regard to the

requirement of law and breach of trust deposed on them. Hence, I find that the act of willful

mis-statement and suppression of facts with an intent to evade payment of tax, as discussed in

Para supra, have made the appellant liable for imposition of penalty on them under the

provisions of Section 78 (1) of the Finance Act, 1994.

12. Further, I find that the appellant was not registered with the service tax during the

relevant period. The appellant were required to obtain service tax registration in terms of

Section 69 of the Finance Act, 1994 read with Rule 4 of the Service Tax Rules, 1994,

however, they have not obtained the Service Tax Registration, though they were providing the

taxable services to their clients. This failure in obtaining Service Tax Registration has resulted

in the suppression of facts from the department and evasion of service tax. Thus, the appellant

has contravened the provisions of Section 69 of the Finance Act, 1994 read with Rule 4 of the

Service Tax Rules, 1994. This act of the appellant have rendered them liable for penalty under

Section 77(1 )(a) of the Finance Act, 1994. Hence, I find that the impugned order to the extent

12
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of penalty of Rs. 5,000/- imposed on tieappellant under Section 77(1)(a) of the Finance Act,

1994 is legally correct.

13. As regards the penalty of Rs. 5,000/- imposed on the appellant under Section 77(2) of

the Finance Act, 1994, as amended, for contravention of the provisions of Section 70 of the

Finance Act, 1994, I find that as per the provisions of Section 70 of the Finance Act, 1994 (as

amended from time to time), "every person liable to pay the Service Tax. shall himself assess

the tax due on the services provided by him and shall furnish to the Superintendent of Central

Excise, a return in such form and in such manner and at such frequency as may be prescribed.

In the present case, it is observed that the appellant has not disclosed full and correct

information about value of the services provided by them in the relevant ST-3 Returns and

failed to self-assess the correct taxable value for the services provided by them and thereby

contravening the provisions of Section 70 of the Finance Act, 1994. Accordingly, as the

appellant has failed to comply with the provisions of Section 70 of the said act, they are liable

to the penalty under Section 77(2) of the Finance Act, 1994. Hence, I find that the impugned

order to the extent of imposition of penalty of Rs. 5,000/- on the appellant under Section 77(2)

of the Finance Act, 1994 is legally correct.

14. I also find that the department had asked the appellant to furnish information &

documents vide letters dated 06.10.2020, 20.11.2020 & 07.12.2020, but the appellant have

failed to furnish information & documents as called for by the department till the date of

issuance of the Show Cause Notice. Thus, the appellant have contravened the provisions of

Section 77(l)(c) of the Finance Act, 1994. This act of the appellant has rendered them liable

for penalty under Section 77(1)c) of the Finance Act, 1994. Hence, I find that the impugned

order to the extent of imposition of penalty of Rs. 5,000/- on the appellant under Section

77(1)(c) of the Finance Act, 1994 is legally correct.

15. aft#afta af RR&aftaRqetd 9qt at#a far=tar& I

The appeal filed by the appellant stands disposed of in above terms.

~-~-(Aklesh Kurrar) us8
Commissioner (Appeals)

Date : 27.02.2023
Attested/J..J'\

•••Superintendent(Appeals),
CGST, Ahmedabad
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By RPAD I SPEED POST

To,

M/s. Ramshankar Ramshree Suthar,

209, Rohitnagar,

Nr. Jantanagar Railway Crossing

Ghatlodia, Ahmedabad -- 380061

The Deputy Commissioner,

CGST, Division-VII,

Alunedabad North

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

s6.»
6) PA file
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