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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 25/AC/DEMAND/2021-22 ~: 31.01.2022,
issued by Deputy/Assistant Commissioner, CGST, Division-I, Ahmedabad-North

3-JYl)lc'1cbcil cBT -;:,ri:r ~ -qa-r Name & Address

1. Appellant

M/s Manohar Singh Khalsa,
Shop No. 42, E-ward, Rajavir Road,
Kubernagar, Ahmedabad-382330

2. Respondent
. The Deputy/ Assistant Commissioner, CGST, Division-I, Ahmedabad North
,Ground Floor, Jivabhai Mansion Building, Aashram Road, Ahmedabad -
380052

al{ anfq z 3r@la 3mer aria rra cITTm i m as s 3mg # ufzaenRerf
f aaIg + er 3rf@rart at or#ta zu getters 3rd Igd a raar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ fl'<cb I'< cnT "9;'Rla=rcrr ~
Revision application to Government of India :

() a4hrti zrca arf@/zu, 1994 cBl" m rn -;friJ- ~ "l1"C! ~ cB" 6fR i pita
'cfRT cJ?f '3Lf-'c!TTT cB" ~~ Y-<'1cb cB" 3ic11TT'f g=nteru 3rd 3left fra, +a RF, fclc'cf
i:i?J1c1l!, ~ Fcr=rrT, mm~, \JITTR cfr"cr «ra, iea mf, { fact : 110001 cJ?r cBl" '3'fAI"
afeg [
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) lift 1iTc'1" cBl" 6fR # sa ft zrf arar fa8tarm zu 3ri #ran
m fcITT:Tr '~□-sii11x ir ~ 'l--!0-sii11x "tr 1iTc'1" if ur g« f "tr, m fcITT:Tr -~0-sl4II-< m~ "tr -=qm
cIB ~ cblxl(sll'1 # m ~ ·~0-sPII"< B 6T 1=fR1 a ,fan # hr ge st I

"-.:.<,.," ::~.;·~.1~ti~ In case of any loss of goods where the loss occur in transit from a factory to a«-', r-f!'~•l'" 'c,J•J-(9.. ehouse or to another factory or from one warehouse to another during the course of~:l fJ_:j'-i- '/b essing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cl?) 1ffi""a" are fa rg ur2 faff l=f@ Y'( m l=f@ Raffa wqzitr zca aa mm Y'(

la zea Razmi ulT 1ffi""a" k are Rh#l zg, a r2 [ufa ?t

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(i) zuf zrc ml rar fag R@aa # as (aa zrr per at) fufa fa ran ra zt

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if Gura #l ara ze # qua feg it spl #Re ma t n{& oil h sr?gr uh z
'cITTT -qcf f.n:r:r cfi ~ ~. 3llTlc1 cfi &RT "Cffffif cff WW Y'( <TT~"# fclro~ (rf.2) 1998
'cITTT 109 &RT~ ~ ~ ID I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a4ta sara gc (3rat) Parat, 2oo1 Rua 9 siafa Rafffe qua in gg-s # at
ufeii i, )fa oner a 4fa am? fa fa#a ffi'1 lJIB cfi sfa ea-or?r vi 3r4ta 3reg at
at-a ufji arr Gr an4a fu uar afgl Ur rr tar z. l gngfhf a siafa en
35-~ "#~ LJ5T cfi :f@R cfi ~ cfi "ffi[f ir3ITT-6 'cffc1R c#r m'd ~ ~~ I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~~ cfi "ffi[f Gigi ieaa va Gr q} zu 3#a a ID "dT ~ 200/- ~ :fffiR
#6ht ug 3k ugi icama v era \i'lllcIT ID "dT 1000 /- st #ta 4Tar al lg

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 0
involved is more than Rupees One Lac.

#tr zrc, €tr uraa zyc vi hara 3rfl4tu nzneraw uf a#ta
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab4tu Una gen arf@far, 1944 c!5T 'cITTT 35-Elf/35-~ cfi 3W@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(c/?) i3cfdRera 4Roa 2 (1) co i sag 3IT # rarar #l 34ta, 3r@cat #r # 4tr gye,
ah4at scar<a cs vi hara& srf«Ra mrafv(Pree) a 4fa ±aa ear,
7srzrara # 2"1,TI, aq31f] i/a1 ,3/al ,fey4F,Gg4Iara -ssooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule: 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR sq raga{ arr?zii at mgr zr ? at r@ per ir ab fg an {Tar
afar an fau srr afe; z qr a sha gy sf fa fra udl arf v aa # fr
zrenffRerf 3rltr Irzn@raw at gs r@a zt #tua #t v om4aa fhn \i1TITT °& I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) arnrau zyear rf@rRr «97o zrm zit@ at 3rgq-A sifa fefffR fag 3I3WT Ur
3rraa zur q 3hr zrnRenf Rufu 7@rart r?gr i a v?a #t va fa u 6.6.so ha
cBT rllllllcill ~ RcBc c'l"lTT sir aReg

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga 3it iafera mat at fiarura cf@ fruit at 3il at eanr+ naff fan \i1TITT t \jff
~~, ~ '3i:ll I ea yen gi ara 34l4ta nrnf@raw1 (qr,ff9f@er) fr, 1982 if
frrl%c=r % I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) var gen, at area zyc vi @hara sr4#h znrzn@raw (free), # uf r#cl #
~ if cBcfoq 1=fPT (Demand) ~ ~ (Penalty) cBT 10% 1:J9 st #a 3#faf ? 1zraif@5,
~1l'f "G!m 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~3fR "ilcrr cITT"W 3fctlfu,~m II~ c!5Tmrf' '(Duty Demanded) -
(i) (Section)m 11D W c'f"ITT'fRfi~;
(ii) fenzraa#kz#Rzst if;
(iii) ~~f.:r:n:rrwfrrqi:r 6w c'f"ITT'f~~-

> Tass'if ergu q4 suar#lgaa a, srfha anfaaas#fgqaa
far rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

<r art?r k uf arftanfrsvr#r ueiea erzrar zyes urzus faatf@a gt at iifgTg zyen
.€, 1 WIBR" "CR J.fR 'Gf"ITTWern~ fc!a4R@a st aa avsh 104maru cffl" sral

? a+ts4, ,O r ·%.~~f' ~{~'!.,' \,1 In view of above, an appeal against this order shall lie before the Tribunal on+ $st9a of 10% of the duty demanded where duty or duty and penalty are in dispute, or
- "'::.,;°J '. "j ty, where penalty alone is in dispute."
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F.No. GAPPL/COM/STP/1263/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Manohar Singh Khalsa, Shop No. 42, E-Ward,

Rajavir Road, Kubernagar, Ahmedabad - 382330 (hereinafter referred to as "the appellant")

against Order-in-Original No. 25/AC/Demand/2021-22 dated 31.01.2022 (hereinafter referred to

as "the impugned order") passed by the Assistant Commissioner, Central GST, Division I,

Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

ALSPK4234H. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the Financial Year 2014-15, it was noticed that the appellant had earned an income of Rs.

31,63,248/- during the FY 2014-15, which was reflected under the heads "Sales/ Gross Receipts

from Services (Value from ITR)" or "Total amount paid / credited under Section l 94C, 194I,

194H, 194J (Value from Form 26AS)" provided by the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way of providing taxable

services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss Q
Account, Income Tax Return, Form 26AS, for the FY 2014-15 to FY 2017-18 (upto June-2017).

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. AR-I/MANOHAR

SINGH/S.TAX_UNREG./2014-15 dated 30.09.2020 demanding Service Tax amounting to Rs.

3,90,974/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 77(1 )(a), Section 77(1 )(c), Section 77(2) &

Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount

of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

0
2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 12,46,672/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2014-15 to FY 2017-18 (up to Jun-

17). Further (i) Penalty of Rs. 12,46,672/- was also imposed on the appellant under Section 78 of

the Finance Act, 1994; (i) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1)a); Section 77(1)c) and Section 772) of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act, 1994 on 20.06.2022 along with an application of condonation of

delay.

On going through the appeal memorandum, it is noticed that the impugned order was

on 31.01.2022 and the same was received by the appellant on 10.03.2022. The present

4



F.No. GAPPL/COM/STP/1263/2022-Appeal

appeal, in terms of Section 85 of the Finance Act, 1994, was filed on 31.05.2022 i.e. late by 22

days from last day of filing of appeal. The appellant, vide letter dated 05.07.2022, requested to

grant them condonation of delay in filing appeal in Form ST-4, inter alia, submitting that "the

accountant named K.ishor Ghanshyani left the office of the appellant therefore, they could not

finalize the appeal".

satisfied that the appellant was prevented by sufficient cause from presenting the appeal with in

the period of two months. Relevant text of Section 85 is reproduced below:

3 .2 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay

or to allow the filing of an appeal within a further period of one month thereafter, if he is
I

0

0

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals). ·

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
President:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause frompresenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two monthsfrom the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient causefrompresenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurther period ofone month. "

3.3 I find that in terms of Section 85, the limitation period of two months for filing the appeal

in the present cases starts from 10.03.2022 and the appellant were required to file the appeal on

or before 09.05.2022. However, the appeal was filed on 31.05.2022 that too without showing

sufficient cause for such delay. It appears that legal provisions relating to condonation of delay

was taken very casually by the appellant and it has been presumed that condonation of delay will

be granted automatically without any proper explanation.

I I find that the appellant, in the facts and circumstances discussed above, has not been able

plain the sufficient cause for condoning the delay. Accordingly, I find that the application

·· ng condonation of delay is required to be rejected.

1
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F.No. GAPPL/COM/STP/1263/2022-Appeal

4. It is also observed that they have submitted Form GST DRC-03 dated 30.05.2022 for the

amount @ 7.5% of Service Tax confinned as pre-deposit in terms of Section 35F of the Central

Excise Act, 1944 and Section 83 of the Finance Act, 1994 along with their appeal.

4.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1° July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making an-ears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid

mode ofpayment for making pre-deposits under Section 35F of the Central Excise Act, 1944 and

Section 83 of the Finance Act, 1994.

5. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal () under sub-

section (I) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty 0
or duty and penalty are in dispute". These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

6. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise Act, 1944 (I of1944)".

7. Therefore, the appellant, vide letter dated 17.11.2022, was requested to make the pre

deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019

and submit the document evidencing payment within 10 days of the receipt of the said letter. It

was also informed to the appellant vide the said letter that failure to submit evidence of pre

deposit would result in dismissal of the appeal for non-compliance in terms of Section 3 SF of the

Central Excise Act, 1944. As no reply was received from the appellant in response to the

aforesaid letter dated 17.11.2022, vide another letter dated 26.12.2022, the appellant was again

informed to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failure to submit evidence of pre-deposit would result in dismissal of the appeal for

non-compliance in terms of Section 35F of the Central Excise Act, 1944. However, till date, the

appellant has not submitted any intimation or proof of the payment of the said pre-deposit, if any,

made by them. Hence, the appellant have failed to comply with the requirement of payment of

pre-deposit.

0

The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

f the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the
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F.No. GAPPL/COM/STP/1263/2022-Appeal

penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board's

Instruction dated 28.10.2022, I find that the pre-deposit madevide DRC-03 was invalid payment.

Though sufficient time was granted to the appellant to make the revised payment in terms of

Circular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment

of pre-deposit of 7 .5% of the duty made. I, therefore, dismiss the appeal filed by the appellant for

non-compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

9. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 3 SF of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994 as well as on the ground of

limitation.

10.

O The appeal filed by the appellant stands disposed of in above tenns. f ·
l22.€et»j
(Akhilesh Kumar) 0.

Commissioner (Appeals)

O

Attested

(R. C.@iyar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST

To,
MIs. Manohar Singh Khalsa,

Shop No. 42, E-Ward,

Rajavir Road, Kubernagar,

Ahmedabad - 382330

The Assistant Commissioner,

COST, Division-I,

Ahmedabad North

Date : 27.02.2023

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, COST, Division I, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

7



r6ate
6) PA file

F.No. GAPPL/COM/STP/1263/2022-A4ppeal

(for uploading the OIA)
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