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al{ anf za srq am2r a ariits rgra aa ? it ae g snag a 4fa aemfenfa
~~ ~ z-J"aFr~- at or@ta znr garur am4 wgda var 2

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

7rd Pai qr glerur 3rat
Revision application to Government of India :

() tu nl«a zrca 3rfenfu4, 1994 c#i' tfRT 31oo fta g mat k a qtau
tITTT cm- \'.fCf-tfRT cB" q~ 4-<'°gcb cB" 31c'rTTf gr?lerur am)aa sefh afra, ma var, fctm
iarra, rura f@qr, theft #if#r, fta hu +a, via f, { feet : +4000+ cm- c#i- flReg t

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid: ·

ti uf ma #t zrf ma a hunt erf arr} fa,Rt 4quern ar ra qrar j
mvgrn an asrn #ma u ;f i, a fa#t us/Ir u ave ? a?@lgr i zur f@@hsen atm ufan a hr ge at

J case of any loss of goods where the loss occur in transit from a factory to a
e or to another factory or from one warehouse to another during the course of

ng of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(q?) 'lfffif # as fat rg u 72t Ruff ma u tml Raf4fu qzjhr ea a ma a
B\'lTWr ~ cfi fuR: cfi ~ # un- 'lfffif # are fa#l zng qr r2gr faff a- -@" I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty .

3if Garza 6ht snraa zyca :fTTfR fry it s@l fee mr al {2 sit ht smar cat ge
errr giRm 4arR 3nzgrd, sr@ta rt ufa al ru u zur ar i far arfefa (i2) 4got!Rr 109 8Rf~ ~ ~ m,

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) a4ha area gen (3r4la) Rural, 2001 cf> ~ 9 cf> 3RfT@ fc1Plfc{~ -qcp,f ~~-8 # ql"
»fat ii, )fa an2 # uf am2r )fat Rh ma a fl pc-3mat vi sf 3net a
at-at ufi] mt fr 3nan fa car afeu[ a# Tr arr g. ar qnfhf aimfa em
35-~ # f.wffur IB1 cfi :fmR cfi "ffWf arr tr-6 arr at ufghf afe]

0-

(c)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfa 3ma rr eivi am a ara ul z sq au gt at qt 2ooy- IJfR:r :fRfR
alt ufl1? 3iF, vfITT m'f9 ""'1 II'" """1 <\ ."'""1 £.:hr) 1 ooo/- alt Qlrn~ alt ufl1? I 0
The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

# zyca, a4ta earaa year vi hara sr41#ha =uaf@au uf 3nq.
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) as{tu saaa zca 3rfefua, «g44 #l err 35-~/35-~ cfi 3Rfr@:

Under Section 358/ 35E of CEA, 1944 an appeal lies.to:-

(co) '3cffifc;i Rs,ct tr~ 2 (1) a i aar arr a arcaar #t a#ta, 3r4hat # mrh v#tr spa,
#hr Gana zycn vi hara 3r4)fa maf@era»ur (free) #Rt uf@a @fa 4hf2a,
errata # 2"1,Tl, 8g,7cf] 4/ad ,34#al ,fry/R,lgqral --sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2

nd
floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmadabad : 380004..

in case of appeals other than as · · -2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf? za mara{ pa smsii at mar ghar ? u@ta pa itr a fr # ar q=at
sqja is faa Ga a1Reg g au a sh gu ft fa ferar ad) arf a a a fa
zrenferf nffh1 +naff@raur al ya 3r@ta zur ata war at ga am4aa fu urr ?j

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrarau zyc rf@,fa 4s7o rn vigif@er a) r4qr-4 a 3lcFIB f.:rl:Tffur~~Be@"

3ea zu pa 3gr zrenfef fufu qf@err) # 3marqt 4t ga uf u 6.so trn
nl rrarr gyca fae +at zl afeg [

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ~ 3lR ~ BPwIT cB1" firuta a fuii at 3it 4fl zu 3naff faa Ga ? it
flt gr«a, a4ta sq«a gyca vi hara an4Rh; =nrnf@rawr (aruffafe) fr, 4o2
Rea 2

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «ft grcn, #tu Gara yen qi iarav ar@4ta nrnf@raw (free), f sf ab
mr ii afar it (Demand) Pd is (Penalty) ml 1o% qas aa 34Raf ?tzar«if85,
3ff@raa qf sum o ails uu I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a5fluGalayeasi tara Zl5' '3fc'ITIB ,~mm "~qfj- 'BPT"(Duty Demanded) -
(i) (Section)m 11D Zl5'aeaffaaft,
(ii) fur naa@z 2Ree a7aft,
(iii) 'flW~ frltn:rr Zl5' frrtn:r 6 Zl5' clQC1~W<r.

qqfsrv#fa onfausgas#a#t gear }, srfta atfaaak hf@eru qffarfarra@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the· Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:'°'-a.~!r1cr~,. (i) amount determined under Section 11 D;

~.,.,,

0
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~~<~ (ii) amount of erroneous Cenvat Credit taken;fl f~' \1; (iii) amount payable under Rule 6 of the Cenvat Credit RuLes.
kg! es5r sifbjijasuf sra nfrourkrt srsr zrec srrar yeas uraw faatf2a zl ata fu ru zre«a
6 a,6%k a '3ITT' \ifITTWt@~ RI ct I R@a gtasavsh 1o 'P@R 'CR qfi- '3'1T~ w I"'o * •o'lli

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Jigar Praveenlal Shah, Shadhna Bunglows,

Prashant Society Corner, Opp. Stadium, Navrangpura, Ahmedabad - 382016 (hereinafter

referred to as "the appellant") against Order-in-Original No. CGST/WT07/RAJ/58/2022-23

dated 27.04.2022 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

ACZPS3467J. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 18,34,446/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 194I, 194H, 194J (Value from Form 26AS)"provided by the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant was called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

0

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-I/Div

VII/A'bad Nmih/87/Jigar/20-21/744 dated 26.09.2020 demanding Service Tax amounting to

Rs. 2,26,738/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c),

Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un

quantified amount of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

0

4)

2.2 The Show Cause Notice was adjudicated ex-parte by the adjudicating authority vide

the impugned order wherein the demand of Service Tax amounting to Rs. 2,26,738/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further

(i) Penalty of Rs. 2,26,738/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(l)(a) and Section 77(l)(c) of the Finance Act, 1994; and (iii) Penalty ofRs. 10,000/- was
· posed on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting

uments to the department when called for.
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3. Being aggrieved with the impugned order, the appellant have preferred the present

appeal on the following grounds:

• The appellant is engaged in intermediate production process of manufacturing of

packing material for the final product known as integral process and as ''job work"

during the relevant period.

• The appellant is engaged in the making of plastic bottles which will be used by the

manufacturer as packing material and pack the final product into the same. The

packing material manufactured by the appellant is as per specification and material

provided by the manufacturer. All the details are specified in agreement entered into

between the different parties.

• The appellant has given reference of the job work definition given in Rule 2(n) of the

Cenvat Credit Rules, 2004 and given in Notification No. 214-86 dated 25.03.1986.

The process carried out by the appellant is covered under job work as the

manufacturing of the packing material is an integral process to complete the

manufacturing of the final product and sale of product in the market.

• As per Entry 30(c) of Mega Exemption Notification No. 25/2012-ST dated

20.06.2012,job work in relation of any goods on which appropriate duty is payable by

the principal manufacturer is exempted. The appellant also give reference to the

negative list of services, under Section 66D(f) of the Finance Act, 1994, as per which

any process amounting to manufacture or production of goods is not taxable service.

• Further, what is "Process amounting to manufacture or production of goods", is
defined under Section 65(8)(40) of the Finance Act, 1994, means "A process on

which duties ofexcise are leviable under Section 3 ofthe Central Excise Act, 1944 or

any process amounting to manufacture ofalcoholic liquors for human consumption,

opium, Indian hemp and other narcotic drugs and narcotics on which duties ofexcise

are leviable under any State Actfor the time being inforce."

• Hence, it is clear that even under Negative list regime, if, the process amounts to

manufacture service tax is not applicable to the appellant as the same will be covered

under negative list as per Section 66D(f) of the Finance Act, 1994.

c;
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• With regard to the demand of Service Tax confirmed in the impugned order under

manpower supply services, the appellant submitted that they had done labour work

only on the materials provided by the supplier. Therefore, the same can be considered

intermediate process and according to the appellant, their activity cannot be brought

under the fold ofmanpower supply service.

• As per the Entry No. 30(ii)(c) of the Mega Exemption Notification No. 25/2012-ST

dated 20.06.2012, it is clear that services provided by the appellant were of the

category of "intermediate production process as job work" is exempted. The appellant

also submitted documents showing details regarding the production of intermediate

product as job work services provided by the appellant along with appeal
memorandum.

• In support of their view, the appellant relied upon the following case laws: 0
(a) Mis. Anmol Biscuits Limited Vs. Commissioner of Service Tax-II, Kolkata

[(Service Tax Appeal No. 75880 of2017) (Final Order No. 7511212022)]

(b) Dhanshree Enterprises, Jai Maharashtra Enterprises Vs. CCE, Pune-I reported in

2017 (7) TMI 762 -CESTAT Mumbai.

(c) Mis. Manish Enterprises Vs. CCE, Pune-I reported 1 2016 (1) TMI 630
CESTAT Mumbai.

• The services provided by the appellant is exempted in nature and not liable to pay

Service Tax, therefore, the appellant is not liable to take registration and imposing of

penalty under Section 77 of the Finance Act, 1994. Penalty under proviso to Section

78(1) of the Finance Act, 1994 also not imposable as there was no suppression of Q
wilfull misstatement on part of the appellant.

4. Personal hearing in the case was held on 15.02.2023. Shri Arjun Akruwala, Chartered

Accountant, and Shri Aashal Patel, Chartered Accountant, appeared on behalf of the appellant

for personal hearing. They reiterated submission made in appeal memorandum. They stated

that they would submit copies of documents relevant for assessment as additional written
submission.

4.1 The appellant, vide letter dated 27.02.2023, have submitted sample copies ofjob work ·

invoices, copy of Form 26AS and copy ofAudit Report for the 2014-15.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
at

in the Appeal Memorandum and documents available on record. The issue to be decided

6
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in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2014-15.

0

0

6. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. I find that the main contention of the appellant is that they are engaged in intermediate

production process as job work for the packaging material in plastic and that the process-----
~~-a,:,!~~~ied out by them is covered under job work, as the manufacturing of the packing material is

O.---.e N±,%%g-l ¥~@ ¥1rn.tegral process to complete the manufacturing of the final product and sale of product in
e> F ]± $3,...~~ 4 ,,.,_.ip-o/

o g av
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the market and their income was not liable to Service Tax. The appellant have also contended

that as per Entry No. 30(c) of Mega Exemption Notification No. 25/2012-ST dated

20.06.2012, job work in relation of any goods on which appropriate duty is payable by the

principal manufacturer is exempted. The appellant have also given reference to the negative

list of services, under Section 66D(f) of the Finance Act, 1994, as per which any process

amounting to manufacture or production of goods is not a taxable service.

8. For ease ofreference, I hereby produce the relevant text of the Negative List as

per Section 66(D)(f) of the Finance Act, 1994 and the Notification No. 25/2012-ST dated

20.06.2012, as amended, which reads as under:

Negative List as per Section 66(D)(f) of the Finance Act, 1994
"Section 66(D) Negative list ofservices.
The negative list shall comprise ofthefollowing services, namely:
(a) .......
(I) amounting to manufacture or production ofgoods

"
0

"Notification No. 25/2012-Service Tax dated 20th June, 2012

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of
section 93 ofthe Finance Act, 1994 (32 of1994) (hereinafter referred to as the
said Act) and in supersession ofnotification No. 12/2012- Service Tax, dated
the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part
II, Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the 17th
March, 2012, the Central Government, being satisfied that it is necessary in
the public interest so to do, hereby exempts thefollowing taxable services from
the whole ofthe service tax leviable thereon under section 66B ofthe said Act,
namely:
] .
2 .
30. Carrying out an intermediateproduction process asjob work in relation to- (_)

(a) agriculture, printing or textile processing;

(b) cut andpolished diamonds andgemstones; or plain and studdedjewellery
ofgold and otherprecious metals, falling under Chapter 71 ofthe Central
Excise TariffAct, 1985 (5 of1986);

(c) any goods excluding alcoholic liquorsfor human consumption, on which
appropriate duty is payable by theprincipalmanufacturer; or

(d) processes ofelectroplating, zincplating, anodizing, heat treatment, powder
coating, painting including spraypainting or auto black, during the course of
manufacture ofparts ofcycles or sewing machines upto an aggregate value of
taxable service ofthe specifiedprocesses ofone hundred andfifty lakh rupees
in afinancialyear subject to the condition that such aggregate value had not
exceeded one hundred andfifty lakh rupees during theprecedingfinancial
year;"

8
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9. I. find that the appellant have attached a declaration, regarding job work contract

signed by Mis. Rasna Private Ltd., Ahmedabad, engaged in manufacturing and production of

soft drink concentrates, instant drink powders, milkshake, mixes, fruit jams, sports drinks,

health drinks, fruit juices, ice tea and non-alcoholic beverages, inter alia, stating that they

have appointed the appellant for doing job work of flavor wise cap and PP jars; that the

appellant would clear intermediate goods to them for completing manufacturing process; that

at the end excise duty on the final products is paid by them as a.principal manufacturer.

I 0. On scrutiny of the documents viz. job work invoices for the FY 2014-15 submitted by

the appellant, and process carried out by the appellant as explained in the appeal

memorandum, it appears that the appellant are engaged in manufacturing of PP Jars/ Bottles

and flow regulators, etc. from Plastic Granules on job work basis for M/s. Rasna Private

0 Limited, Ahmedabad and various other customers viz. Sailesh Surgical, Royal Surgicare Pvt.

Ltd., etc..

I 0.1 On verification of the Profit & Loss Account and it schedules, I find that during the

FY 2014-15, the appellant have earned total income of Rs. 1,43,33,471/- and shown the same

in head of "Sales" in their P&L Account. Out of the said amount they have shown income of

Rs. 19,30,441/- from "Sales Labour" and rest from the "OGS Sales 2%", "Output Sales @

4%. On verification of the Form 26AS, I find that the appellant have received an amount of

Rs. 18,34,446/- from various customers on which TDS under Section 194C has been

deducted, and I also find that in the present case, the Service Tax has been demanded on the

said amount ofRs. 18,34,446/-.

0
10.2 In view of the above, I find that the appellant received the said amount of Rs.

18,34,446/- as job work charges for manufacturing Jars / Bottles and flow regulators for

various customers. Thus, process carried out by them is amounting to manufacture and such

job work falls under Negative list as per Section 66(D)(f) of the Finance Act, 1994.

1 I. In view of the above discussion, I am of the considered view that the activity carried

out by the appellant falls under Negative list as per Section 66(D)(f) of the Finance Act, 1994

and the appellant are not liable to pay Service Tax during the FY 2014-15. Hence, the demand

confirmed by the adjudicating authority vide the impugned order is not legally sustainable and

is liable to be set aside. Since the demand of Service Tax is not sustainable on merits, there

does not arise any question of charging interest or imposing penalties in the case.

12. In view of above, I hold that the impugned order passed by the adjudicating authority
,2.$gee: firming demand of Service Tax, in respect of job work income received by the appellant

%%
,.• ·, ~
? {--

: e
j
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during the FY 2014-15, is not legal and proper and deserve to be set aside. Accordingly, I set

aside the impugned order and allow the appeal filed by the appellant.

13. z4ta a#afrtaf Rt +&sfa fart 5qt# a@a far srarer
The appeal filed by the appellant stands disposed of in above terms.

h

(Akhilesh Kumar) ,o3..
Commissioner (Appeals)

Attested

(R.~aniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Jigar Praveenlal Shah,

Shadhna Bunglows,

Prashant Society Corner,

Opp. Stadium, Navrangpura,

Ahmedabad - 382016

Date : 28.02.2023

0
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Appellant

The Deputy Commissioner,

CGST, Division-VII,

Ahmedabad North

Respondent 0

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

1Guard Fe
6) PA file
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