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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 114/ADC/GB/2021-22 ~: 30.03.2022, issued by
Additional Commissioner, CGST, Ahmedabad-North

314"1C'lcbcil cbT ~ -qci" -qm Name & Address

1. Appellant

M/s. Krish Tours & Travels,
GF-1, Saptak Corporate House,
Near Shukan Mall, Science City Road,
Sola, Ahmedabad-380060

2. Respondent
The Additional Commissioner,CGST, Ahmedabad North , Custom House,
1st Floor, Navrangpura, Ahmedabad - 380009

0 al{ anfq s 3rah smr arias orraaaat as z 3me a ,R zunRerfa
ft aar; T;a 3ff@rat qt aft zu g=terr s4a wgd a a»at &]

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

Taal qralerur 3mar
Revision application to Government of India :

(«) k4ta 5la zyc 3rf@)fu, 1994 #t err ra Rt aag mg ii a aRta
SfRT 'cbT \JCf-SfRT a qr qrga # 3iafa g+terr 3n4a are#h fra, ma al, fa
iatu, Ga fa#T, aft ifG, ta tu aa, ira f, { fecRt : 110001 'cbT cB1" \i1Rf
a1Reg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ 1=flcYf cB1" 6l"frr # ma ii us Rt gr arar fa# sasrr# zn rx arara i
?:ff fcpm '+-j0,Sj4il'< ~ ~ '+-JO-SPII'< if 1=flcYf ~ \l'fm ~ 1=fTTr if, ?:ff fcpm '+-1°-SPII'< ?:ff -im if 'tfffi
cffi fcnm cbl-<'&lsi if "lJT fcnm 'fJO;§J<ll'< "tr 'ITT l=flcYf a# Ra.a hr g& st I

"-n
7"._j ;r/,-,._··· · ·-~ In case of any loss of goods where the loss occur in transit from a factory to a

rehouse or to another factory or from one warehouse to another during the course of
i'Ji)<eessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'lTT«f a are fa lg ur var A llfRI a 'ilc'f 4'{ m 'ilc'f * Rl A I-IT Oj if ~~~ 'ilc'f 4'{

nrz ca # fa a nu "Gl1" ma # are fat g zrr get i Pl llfRla % I

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zuf? zcen qr pram fag far rd # are (ur ur zr at) f.TTT@ fcITTrr lTm 'iR'f "ITT I

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if snaa #l saraa zc gum a fg it st aR mu al nr{ ? oil h snag it za
rrr gi Rm a gar sngr, sr@la #a arr Lffffif crr x=r=rll" 4'{ m q]cf if fcffi'r~ (~.2) 1998
tTRT 109 &RT~ ~ ~ "ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ah€tu Garza ggca (3rat) Rural, 2oo1 # fu o sin«fa Raff&e ua in gz-s # a
Reif i, hf amt uf am2 hf f#a Rh ma a sfu a-or#g or4la an2gr at
at-al ufaii rrfr 3n4a fut Ir afeg(r rer ala z. al grgnf a 3iafa en
35-~ if frrmfur i:!fr cB" :f@Rqr # rrr ln-6 car #6 uR aft ID.fr - I

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) R[aura 3maa a mer urzi ic+a an va Gara ffl m '3xffi q'i""l-j" "ITT fil ffl 200/- ~ :f@R
#t rg 3it set pica vam qa Gara surat zt at 1ooo/- t tu qua #6t mg(

The revision application shall be accompanied by a fee of Rs.200/- where the O
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

tr zcen, €tr saga gyc vi lar arft#tu naf@aw ,fa aft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 cBT tTRT 35-~/35-~ cB" 3fulfu:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(cp) 0@ raRs1a qRm c; 2 (1) cB" aarg 3r # rarar #) 3r4ta, 3@tat # tu i +far zycan,
ab4a sure zgcan va ihaa sr4fa renter(free) afar a4a,a 4ea,
1sarara # 2m,el, sag1fl i4a ,3/lat ,[ya/R,3,Is1d -aeooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2d floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR? za m?gra{ pa am#vii a rat ala & at v@a ea sitar cfi IB"C! ~ cBT~
Gqjai at fhut utr afeg s« ez cfi ffl ~ -ifr fcl5" @m qcfl- com~ m cfi IB"C:
zrenferf 3rat4tr znznf@rwur ant vs or@ea za #tual t ya ma fr urat &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) nrIrrzu gca 3ff@rfu 197o zqm izi)er at~-1 cfi 3tc=rr@ frr'e.1"1ftc=r ~~ \Jcfd"
3rrea ur er sr?gr zrenferf f.:ron:r,:r mmlfr cfi 3mag # r@ta alg ,Ra "4x ~.6.50 ~0 cB"I =arareazu ggca ea amtz aRzy

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga sit i#fer mai at fjruta ar fuii # mx -ifr t<lR ~ -Fcnm \iITTIT t vrr
v#it yea, €ha snra zgean ya hara r4l4ta nznrf@rawr (raffaf@e) frn:r:r, 1982
RRet
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) t#tr yea, bt lea yea ga hara or@t#ta ran@raw (Rrec), >lfct 3Nic'IT cfi
~ # ~ mff (Demand) "qcf ~ (Penalty) cBT 10% °CJ9 \J[J:fT cl?BT ~ % I~ .
3f@rear qa UTT 1o a?lsu; & I(section 35 F of the Central Excise Act, 1944, Section 83 &Q Section 86 of the Finance Act, 1994)

~~~3fR"~cRW 3@Tlct,~mTTT "~ cff)-mff' '(Duty Demanded) -
(i) (Section) as ±Dbazafeifaft,
(ii) fu<:rrn1ear@hfszstuft,
(iii) hazhRsfit±Ru 6had&a '{ff.tr.

> uqfsr 'iR@a 3fauzk qa rar #6l germ i, snft arf@eaavhfg g& raa
faun@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rul_es.

. zr sr?r k uR sheufrurkwrus zyes arrar zyes ur aus Ralf@a gt fagg ye#»
~i:,\~; ,'.r~.~1/o~tR'3-fR~~~ Rlc11~a m~~~ 10%~tR~'GIT~~I
«s·«.'} co vs %

5$%, rs %,%2rt! ~Sil rt In view of above, an appeal against this order shall lie before the_ Tri_bunal onl: sp .pent of 10% of the duty demanded where duty or duty and penalty are m dispute, or
~?.,.,, -- • 4,y, where penalty alone is in dispute."·o , s"



F.No. GAPPL/COM/STP/1800/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Krish Tours & Travels, GF-1, Saptak

Corporate House, Near Shukan Mall, Science City Road, Sola, Ahmedabad - 380060

(hereinafter referred to as "the appellant") against Order-in-Original No. 114/ADC/GB/2021-22

dated 30.03.2022 (hereinafter referred to as "the impugned order") passed by the Additional

Commissioner, Central GST & C. Excise, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was engaged in providing

service of renting of motor vehicle for transport of passengers and was holding Service Tax

Registration No. AITPP5415DST001. On scrutiny of the data received from the Central Board

of Direct Taxes (CBDT) for the FY 2015-16 to FY 2016-17, it was noticed that there is

difference of value of service amounting to Rs. 3,16,91,964/- during the FY 2015-16 and Rs.

2,60,11,280/- during FY 2016-17/-, between the gross value of service provided in the said data

and the gross value of service shown in Service Tax return filed by the appellant. Accordingly, it

appeared that the appellant had earned the said substantial income by way of providing taxable

services but not paid the applicable service tax thereon. The appellant was called upon to submit

clarification for difference along with supporting documents, for the said period. However, the

appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. STC/15-173/OA/2020

dated 23.10.2020 demanding Service Tax amounting to Rs. 83,02,094/- for the period FY 2015

16 to FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994. The

SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994 and

imposition of penalties under Section 76, Section 77, & Section 78 of the Finance Act, 1994.

2.4 The said Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,26,206/- was

confirmed under provision of Section 73 (1) of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY 2016-17. The

adjudicating authority dropped the remaining demand of Service Tax of Rs. 77,76,068/-. Further,

Penalty of Rs. 5,26,026/- was imposed on the appellant under Section 78 of the Finance Act,

1994 and Penalty of Rs. 10,000/- was imposed on the appellant under Section 77 of the Finance

Act, 1994.

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act, 1994 on 23.06.2022. However, it is observed that they have

0

0
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F.No. GAPPL/COM/STP/1800/2022-Appeal

submitted Form GST DRC-03 dated 03.06.2022 for the amount @ 7.5% of Service Tax

confirmed as pre-deposit in terms of Section 3 SF of the Central Excise Act, 1944 and Section 83

of the Finance Act, 1994 along with their appeal.

3.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1 July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making an-ears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC, vide

Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under CGST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the Central Excise Act, 1944 and

Section 83 of the Finance Act, 1994.

0
4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i) under sub

section(]) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute''. These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

5. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions ofthis Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

0 orders under the Central Excise Act, 1944 (1 of1944)".

6. Therefore, the appellant, vide letter dated 21.12.2022, was requested to make the pre

deposit in the above appeal, in tenns of Board's Circular No.1070/3/2019-CX dated 24.06.2019

and submit the document evidencing payment within 10 days of the receipt of the said letter. It

was also informed to the appellant vide the said letter that failure to submit evidence of pre

deposit would result in dismissal of the appeal for non-compliance in terms of Section 35F of the

Central Excise Act, 1944. As no reply was received from the appellant in response to the

aforesaid letter dated 21.12.2022, vide another letter dated 05.01.2023, the appellant was again

informed to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failure to submit evidence of pre-deposit would result in dismissal of the appeal for

non-compliance in terms of Section 35F of the Central Excise Act, 1944. The appellant vide their

letter dated 17.01.2023 has submitted that they have correctly made the pre-deposit by echallan

ea,pd DRC-03 has been used just for intimation purpose. They further submitted that in case it is
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F.No. GAPPL/COM/STP/1800/2022-Appeal

decided to dismiss their appeal for non-compliance in terms of Section 35F of the Central Excise

Act, 1944, the same may be done following the principles of natural justice.

6.1 In this regard, I find that as per the provisions of Section 35F of the Central Excise Act,

1944, the Commissioner (Appeal) shall not entertain any appeal under Section 35(1) of the

Central Excise Act, 1944 unless the appellant has deposited 7.5% of the duty, in case where duty

or duty and penalty are in dispute. In the present case, as the appellant have failed to comply with

the said requirement, the request for following the Principles of natural justice cannot be held

tenable. Thus, it is held that the appellant has not made the payment of the said pre-deposit as per

legal requirement. Hence, the appellant have failed to comply with the requirement of payment

of pre-deposit.

7. The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the

penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board's

Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was invalid payment.

Though sufficient time was granted to the appellant to make the revised payment in terms of

Circular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment

of pre-deposit of 7 .5% of the duty made. I, therefore, dismiss the appeal filed by the appellant for

non-compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

8. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

9. sf #af au af Rt 7&sta Rqzlt sq)aaa fa#umar&t

The appeal filed by the appellant stands disposed of in above tenns.

0

0

Attested

(R.aiyar)
Superintendent(Appeals),
COST, Ahmedabad
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By RPAD I SPEED POST

To,

M/s. Krish Tours & Travels,

GF-1, Saptak Corporate House,

Near Shukan Mall,

Science City Road, Sola,

Ahmedabad - 380060

The Additional Commissioner,

CGST& C. Excise,

Ahmedabad North

Appellant

Respondent

@ coy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Additional Commissioner, CGST& C. Excise, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

DL5)Guard File

6) PA file
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