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30.09.2022, issued by Deputy/Assistant Commissioner, CGST, Division-VI, Ahmedabad
North

er 37a)caaafqr vi ua Name & Address

1. Appellant

M/s Kirtipal Navghanbhai Visana,
2, Heritage Residency, Thaltej- Shilaj Road,
Thaltej, Ahmedabad-380059

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , th Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabad - 380014

al{ anf za rat 3?gr ari@ts rra war a sq oat # uR zqenRerfe
f aal Ty ## 3rf@era) at 3r4la u g+terr ma Igdat &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

+Ndal hruterur 3ma
Revision application to Government of India :

() #t4 Ur4 gen 3rf@,fzm, 1994 #t err 3rad Rb aarg Ty mai aR i qlr
nrt al vu-err rm qua 3iafa gr&terr 3maaa are#h #fa, qd «Rat, f4a
iarea, lua f@qr, a)ft if, Rta ta ra, ire mrf, { fact : 110001 cITT cBl° \JJl.fr
a1Re
(i) A revision applicatio,n lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry ofFinance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Dell;ii, - 110 001 under Section 35EE of the CEA 1944 in respect of the
fo_llowing case, governed by first proviso to sub-section (1) of Section-35 ibid :

ml #tgtfmasra }R erf arr fat qosrrr za srr qrar #· a sr m ura mf , at f@ quern IT ugr ii an?
4,-,-,-.,..,,.,....,,. -q m ~- '}j o;g rrR i zt l=fR1 #t 4fan a at g& st I

ase of any loss of goods where the loss occur in transit from a factory to a
or to another factory or from one warehouse to another during the course of

g of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'l'lmf # as fh z; zrTr PillfR1c1 T-fRYf cf< m lffiYf cf) RlPi1-Jf01 if ~ ~ ~ lffiYf cf<
Una zyca Raz l=fflIB ii urr 'l'lmf ars fas#t-lg qr rat Ruffaa

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods -exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifa 5alga at 5nr gyca # :fTdF1 fg Gil s4el Ree mt al n{ & at ha ark uhz
tJm "C[ct frrlr:r cf>~~. 3m cf> mxr "CJTfur at Ru w a ar fa 3tf@nu (i.2) 1998
tlRT 109 IDxT~ ~ ~ ID I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

~ ~ ~ (3™) Pilll-Jlclc'll, 2001 cf> frrlli:I 9 a 3if Raf[e qua in zg-8 B GT
mm:rr i, hf arr?gr # f or?r hfa fgif cfrrr l=ffff cfi ~ ~--3Tfffi "C[ct 3m ~ cJfr
ai-at vii rer fr 3ma fan urr aft sr arr arar z, ml rgff siafa enrt
35-~ ii frrmfur ~ cf> :fTdF1 cf> ~ cfi "f!T~ €ln-6 area at 4Ra ft gt afey [

0(1)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001" within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ffeua 3rear vrr ugi ica n v car qa zm ffl c!TT'T ID w ~ 200/- itrn :fTffi'1
cp°f ulg 3j)u ievta ga ara \RfTcTT ID m 10001- cJfr itrn :fTffi'1 cJfr ~,

Te revs,el<pen me!yo =smorzame8,g%,2,,"73ere we O
amount mvo ve Is upees ne ac or ess an s. , - w ere t e amount
involved is more than Rupees One Lac.

ft,l zyc, t;qraa zyc vi ara 374ta nnf@raw a uR 3r@-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #ta sara zyc 3#fer~zm, 1944 #t arr 3s-4\/as-z # siafa

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(@) saffra 4Roa 2 («)a iaa; 1gar rcrat at rfa, 3ratma#tar zycen,
4a 3gal yea vi hara 3fl#t =rznf@raw (frez) t 4fa &Ra flat,
re«rare 21,II, a3q1f] 14a7 ,3/7a7 ,f@ya/R,3l,Isla -aoooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6'of Central Excise'{.Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty-/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zrf? zr 3mgr i a{ qe r#vii at tr#gr sir t vet Te silagr fg #ta atyr
qjar ar a f@au urat a1Reg gr qza cfi ™ ~ ~ fcn fc;mir tJ<fr m z-r m cfi ~
z;en,feff 3r4)tr mrznf@rawal ya 3r8la u #hral at va or4a f@hut urar t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urnrcu zyea 3rf@/Rm 497o zrn igif@r al 3gqfr--1 # sifa fufR fag 1w sat
3rraa znr pa 3r?gr uenferf fufzu ,Tf@rant a 3rat i r)as #l v ,R 5.o.so ha
qjT 1rarer gca feae m st a1Rt
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) a 3it iaf@r mm#i at firua an fruit at ail 3ft err 3naff fut ula % \JCT
ft gyca, #€tu qra zyco vi hara 3r#ltd =rznf@raw (araffaf@1) frnr:r, 1982 "If
ff2a a
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)·
Rules, 1982.

(7) vft zyen, tu salad yea vi ara or4lta rrnf@raw (frec), a uf sr4hit a
mIa afari (Demand) ya s (Penalty) qjT 10% qa st #zr oaf ? treaif#,
off@raa qaoar o lsuu a !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a4ju3nea3jeara ab 3iafa,fr@tr"afara5li(Duty Demanded) 
(i) (Section)~ 11D ~-~~fi xrf.tr;
(ii) fenneareraaRsz6lft,
(iii) hrazhfszfitfu 6has aufI.

Tqfwrarifasrfusedqfwr #lgar a, srfle atf@eraa fg qa lf sI
furn@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal befor~

-o'€<l, T!ci ~i'l~ ESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
,0- ?-CENTR ~ , ·$\,oo/o~ ~1 o.,. . e Finance Act, 1994)

-:}l v~\& -\& der Central Excise and Service Tax, "Duty demanded" shall include:E? t :- · (i) amount determined under Section 11 D;
~"<> ~~1 //J (ii) amount of erroneous Cenvat Credit taken;
.,.,,., :>, f,0 0

.-.-0 * -o-.'I>""' -~ . (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
h uR sf)erqfrasur#ats yes arrar zyesaavs f@a(Ra itatRau nTye

# 10% 47arru 3nszbar aus f@a1Ratas avs# 10yrarru al smsf?t

In view of above, an appeal against this order shall lie before the Tribunal on
. payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Kirtipal Navghanbhai Visana, 2, Heritage

Residency, Thaltej-Shilaj Road, Thaltej, Ahmedabad - 380059 (hereinafter referred to as "the

appellant") against Order-in-Original No. GST-06/D-VIO&A/201/Kirtipal/AM/2022-23

dated 30.09.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AAPLV1913A. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 82,55,645/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section l 94C, 1941, 194H, l-94J (Value from Form 26AS)" provided by the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant was called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. GST-06/04

433/O&A/Kirtipal/2020-21 dated 28.09.2020 demanding Service Tax amounting to Rs.

10,20,396/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 76, Section 77 & Section 78 of

the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount of Service

Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 10,20,396/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i)

· Penalty of Rs. 10,20,396/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1 )(a) of

i a, e Finance Act, 1994,
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F.No. GAPPL/COM/STP/3276/2022-Appeal

3. Being aggrieved with the impugned order, the appellant have preferred the present

appeal on the following grounds:

• The appellant is a Practicing Urologist, having registration with The Gujarat Medical

Council Registration No. G-15889. He is associated with different hospitals as a

consulting urologist and providing his clinical services as per the requirement. His

services were exempted from Service Tax vide Sr. No. 2 of the Notification No.

25/2012-ST dated 20.06.2012. As services provided by him was not covered under the

purview of Service Tax, therefore, he was not required to take registration under

Service Tax law.

• Their income of Rs. 82,55,645/- during the FY 2014-15 covered under the head of

Medical Practice Income. All the fees received under head of Section 194J i.e. fees

for technical or professional services were from medical institute and from hospitals

for treating the patients. All the incomes received were for the fees for the medical

profession only. He was not engaged in any other business during the relevant period.

• The appellant filed a reply to the SCN with all the required documents on 05.10.2020,

which was completely overlooked by the adjudicating authority. The copy of the same

submitted along with appeal memorandum.

• The appellant not received any letters for PH, however, the adjudicating authority

issued the impugned order by mentioning that "Personal Hearing were fixed on

11.02.2022, 18.05.2022, 14.07.2022 and 22.08.2022, 22.09.2022, and personal

hearing letters were sent by speed post at registered address ofthe assessee. But the

assessee has not appearedfor PH.", which was mere negligence of the concept of

natural justice.

4. Personal hearing in the case was held on 15.02.2023. Shri Samyak Sanghvi, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum. He stated that he would make additional written

submission in the case.

4.1 The appellant vide letter dated 23.02.2023 submitted additional written submission,

wherein they, inter alia, submitted that the income of Rs. 82,55,645/- received by them was

m medical practice and exempted from the service tax as per Sr. No. 2 of Notification No.
/2012-ST dated 20.06.2012. The appellant vide letter dated 28.02.2023 also submitted

dertaking that they have not carried out any medical treatment relating to hair transplant or

j
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I

cosmetic or plastic surgery during the FY 2014-15. They have also provided income ·ledger

for FY 2014-15, Balance Sheet and Profit & Loss Account for the FY 2013-14 and details

explaining what type of service provided by them at various hospitals.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period

FY 2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014

15 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation of.facts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

0
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which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

6.2 The appellant also contended that they have not received any letters of personal

hearing and they have filed a reply to the SCN with all the required documents on 05.10.2020,

which was completely overlooked by the adjudicating authority. On verification of the copy

of the letter dated O 1.10.2020, which was received by the adjudicating authority on

05.10.2020, I find that the appellant submitted the reply to the SCN immediately on receipt of

show cause notice. However, the adjudicating authority had not taken the same into

consideration and passed impugned order ex-parte. Thus, I find that the adjudicating authority

has passed the impugned order violating the principles of natural justice.

7. 'rt is observed from the case records that the appellant is a Practicing Urologist, having

registration with The Gujarat Medical Council Registration No. G-15889. He has submitted

his Medical Certificate No.G-33498 dated 08.09.2003 issued by the Gujarat Medical Council,

Ahmedabad, indicating his registration with the Gujarat Medical Council.

8. As regards the exemption claimed by the appellant, it is observed that as per Sr. No. 2

of the Notification No. 25/2012-ST dated 20.06.2012, Health Care Services provided by a

clinical establishment or an authorized medical practitioner or para-medics, are exempted

taxable services from the whole of the service tax leviable thereon under section 66B of the

said Act.

7.1 As per definition of Health Care Services given in Para 2(t) of the Notification No.

25/2012-ST dated 20.06.2012, "Health Care Services" -- means any service by way of

diagnosis or treatment or care for illness, injury, deformity, abnormality or pregnancy in any

recognized system of medicines in India and includes services by way of transportation of the

patient to and from a clinical establishment, but does not include hair transplant or cosmetic

or plastic surgery, except when undertaken to restore or to reconstruct anatomy or functions of

body affected due to congenital defects, developmental abnormalities, injury or trauma.

7 .2 Further, as per definition of Authorised Medical Practitioner given in Para 2(d) of the

Notification No. 25/2012-ST dated 20.06.2012, "Authorised Medical Practitioner" means a

medical practitioner registered with any of the councils of the recognized system of

medicines established or recognized by law in India and includes a medical professional

having the requisite qualification to practice in any recognized system of medicines in India
ate,

any law for the time being in force;
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7 .3 Further, as per definition of Clinical Establishment given in per Para 2@) of the

Notification No. 25/2012-ST dated 20.06.2012, "Clinical Establishment" means a hospital,

nursing home, clinic, sanatorium or any other institution by, whatever name called, that offers

services or facilities requiring diagnosis or treatment or care for illness, injury, deformity,

abnormality or pregnancy in any recognized system of medicines in India, or a place

established as an independent entity or a part of an establishment to carry out diagnostic or

investigative services of diseases.

7.4 In view of the above, I find that the Health Care Services provided by a clinical

establishment, an authorized medical practitioner or para-medics, are exempted from the

whole of the service tax leviable thereon under section 66B of the said Act. In the present

case, the appellant has submitted his medical registration certificate, and also submitted

details of the service provided by him. As per the ledger and details provided by the appellant,

I find that during the FY 2014-15, the appellant had received total income of Rs. 82,55,146/-,

out of which the appellant had received Rs. 9,48,500/- from OPD income, Rs. 9,43,200/- from

Operation Income, and remaining Rs. 63,63,446/- were received from providing treatment of

patient at various Hospitals.

7 .5 In view of the above, I am of considered opinion that the appellant during the FY

20 14-15 were engaged in providing Health Care Services, which are exempted from levy of

the service tax thereon under Section 66B of the Finance Act, 1994 in terms of Sr. No. 2 of

Notification No. 25/2012-ST dated 20.06.2012. Thus, the income received by them during the

FY 2014-15 is not liable for Service Tax as demanded under the instant Show Cause Notice.

The impugned order is not legally sustainable on merits and is liable to be set aside.

8. Since the demand of service tax is not sustainable on merits, I am not delving into the

aspect of natural justice raised by the appellant. When the demand, fails, there does not arise

any question of charging interest or imposing penalty in the case.

9. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

10. srfta aaf tr af Rt +r&sfta Rqzld 34laat#aaar?
The appeal filed by the appellant stands disposed of in above terms.

0

0

(Akhilesh Kumar)
Commissioner (Appeals)
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Attested

&
(R. C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD / SPEED POST

To,
M/s. Kirtipal Navghanbhai Visana,
2, Heritage Residency,
Thaltej-Shilaj Road, Thaltej,
Ahmedabad- 380059

The Assistant Commissioner,
COST, Division-VI,
Ahmedabad North

F.No. GAPPL/COM/STP/3276/2022-Appeal

Date: 03.03.2023

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

,S)Guard File

6) PA file
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