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agar (gr@tea) arr nfa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. MP/53/dem/AC/21-22/HNM ~: 31.03.2022,
issued by Deputy/Assistant Commissioner, Division-II, CGST, Ahmedabad-North

314)aaaf al +I vi TT Name & Address

1. Appellant

· M/s Deep Security Force,
Nr. Ramji Mandir, Outside Dariyapur Gate,
Madhupura, Ahmedabad-380001

2. Respondent
The Assistant Commissioner, CGST,Division-11, Ahmedabad North ,3°
Floor,Sahjanand Arcade,Opp. Helmet Circle, Memnagar, Ahmedabad - 52.

( ot{ anfa sea srfta srdr JR-tc=nisr 31J1=rcr a«al ? at a grmg ,fa zqenferf
Re aal; Tg var 3rf@rat at r4ta n gr)ru 3ml wgda a5at &t

Any person aggrieved by this Order-In-Appeal may file an appe·aI or revision application,
as the one may be against such order, to the appropriate authority in the following way :

mild wl qr gr)ervr 3rd
Revision application to Government of India :

(1) a4tu Gara zyc 3rf@)fzu, 1994 #t er orra# say r; mrcai #a a i q@tart
tTRT 'cbT Uq-er qr qqa sinfa gr)rut a4ea re#h #fa, qd Rl, fcITTr
i:i?11e1ll,~.fcl1TT<T, m~~. \illcR cftq rat, ia if, { Recht : 110001 cm c#I' fl
a1f@
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) '[[fq l=fRYf c#I' elf m i ura wet mfrr cblx-&11 ~ fcpm- -~0-sPII'< m 3:plf cblx-&11 ll'
at faRt morn qu a7arr 11 lTTcYf ~ \Jf@ ~ 'l=Wf 11, ZIT fcpm- 'l-JO,§(lllx <TT ~ 11 ~
as Rh@l ala # u fhv Terr i st # 4f@u1 a tr g{ sl
(ii) In case of any loss of goods where the loss occur in transit from a factory to· a
warehouse or to another factory or from one warehouse to another during. the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cl5) 1~mr cfi ~ fcITT:ft ~ m ~ B frRTffillr l=f@ i:rx m Tf~ cfi FclA1-1f01 11 i:fCl7:JTIT ~ ~ l=f@ ~

snraa zgcan fRe 1=fP1C'f 11 \rlT 1fficf # ars fhvhl rg arrr AllfRm i,

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India. · ·

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if area al area zycen a :f@R a fg Gil spl fee mrt at { ?oil ha arr it za
rrr vi Rua # qrf@ rrga, or4ta a mxr •tflffi1 at nu a a ar j far afefu (i .2) 1998
l:ITTT 109 rr fgaa fag ng al I

0
(c) Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) tu araa ze (r4ta) Pura#l, 2001 fa g sifa Raff{e J;rCf?f fflr ~-8 11 .tTT
fail ii, hf am2gr a uf om2r )fa Reitaah maft p-ma vi or4ta snag as
tTT-tTT >ffc,m # mer Ura 3naaa fa0uu afReu [ Ur mrr ala z. cBT jl.c.!.l~M cfi zmrr@ l:ITTT
35-~ 11~ tJfr cfi :f@R # taqd er €tor--6,areal mfr 1-11.~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Q
Head of Account.

(2) RRar 3lea re; usi viaa a va alm lfr \:l"'fffi cp1f m ID m 2001- m 'TfflR
. dl urg 3fl ursi iaaaz Garg a vnar zt ID 1000/- cBT tt>'Rr :f@R cBT ~ I .

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr gyca, 4tr sna gc vi hara 3r4tar 5narf@era a uR 34h
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~.,fm~~~. 1944 cb't 'clRI 35-~/35-~ cfi ~:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

() saraRra aR8a 2 («)a iaal; 3gar a arcarat al srfl, st9l a mm f) gyca,
#ctr nlal gca gi ar 3rah#ta =nraf@au1 (fez) at afaa eh#ta tq)fa

co, 2rear, sgm# ra ,era1 ,@ruTR,re#Iara -soooa0 «Tr,, ?2.e
t;r'i . ('\)cl T?~lir west regional bench of Customs, Excise & Service Tax Appellate TribunalIi c;~ (9f-HTAT) at 2

nd
floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

~;a.,.,) -·-· ·:!Jr~as'e of appeals other than as mentioned in para-2(i) (a) above.
·vo , o"°
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The appeal to the AppellateTribunal shall be ,ffled. in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 _Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zf gr am?gr i a{ a smsii at mgr sir ? r@ta pea sir fry #) al {Tar
3afar at fan ur afe; s 4 # sa g gt fa frat udl rf v aa a Reg
zpenRe,fa 3flt4 nnf@raw1a vs r@a zmhral at va sm4aa fhu uar
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) <rnrau zyca nf@rm 197o rn igifra at srgq-1 a siaf Reff fa; 313I 3d
3net zn ea arr?gr zrenfenf fvfzr qf@err) arr ii rat l a uf u 56.so ht
cnf urz11al zca fea m 3) afeu .

One copy of application or. 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga 3it +iif@ mai al Pjarur aa ara frn:r:r't at 3it ft an 3naff fan Grat & i
v gen, au grad gen vi hara r)la znzrf@raw1 (arzuffafe) fr, 1gs2

Rea ?1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) vl zyen, ab€ta nlyea vi ara 3r@#tr rrzn@raw (free), a qf 3fat a
-i=rr=@ ~ cITTfar l=ltrr (Demand) ~ ~ (Penalty) cnf 1o% Ta sa war erfarf ?lr«if@,
3ff2)aa qawar o a?lssuu ? I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

W<:fsnlyea 3j taraa3if, nfrea@h "afara6t l=!Tff"(Duty Demanded) -
(i) (Section) is nDhaaffRauft
(ii) fatea hr@z #Rszstft,
(iii) hehRznilfu 6h aea 2aft.

> uqawrar'ifnfusqf wrrtgeari, arfl' arRaaa a fu qf sfa
far«rare.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr on?ra.,f srfh ufrawr ksmrwe zyes srraryes qr aus Raif@a stalii f@4znu yes
W 10% 1jlIBR 'CR '3ITT' uJ"ITT~~ Rt q Im ct 'ITT asaus# 1041alu cfft' 'GIT~ i I

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Deep Security Force, Nr. Ramji Mandir,

Outside Dariyapur Gate, Madhupura, Ahmedabad - 380001 (hereinafter referred to as "the

appellant") against Order-in-Original No. MP/53/Dem/AC/21-22/HNM dated 31.03.2022

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner, Central

GST, Division II, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2.1 · Briefly stated the facts of the case are that the appellant are engaged in providing Security

Services and are holding Service Tax Registration No. AFAPD9 l 7 l QST00 1. During the course

of audit of the financial records of the appellant, for the period from October-2014 to June-2017,

conducted by the officers of the Central GST, Audit Commissionerate, Ahmedabad, the

following observation was raised in Final Audit Report No. CE/ST-68/2020-21 dated

24.08.2020. O.

Revenue Para 1: Short payment of service tax due to difference in revenue

reconciliation: The reconciliation of the income shown in their Financial statements / 26 AS

statements and those shown in their ST-3 .Returns for .the same period was undertaken. It was
noticed that there was a difference in income shown by the appellant in their financial records /

26AS form and ST-3 Returns. There is difference in showing receipts of the income for the

period October-2014 to June-2017, and therefore, there is service tax not paid / short paid

amounting to Rs. 36,11,117/-.

2.2 The above observation were not accepted by the appellant. Hence, a SCN No. 21/20-21

dated 09.09.2020, issued from F.No. VI/l(b)-235/C-V/AP-29/19-20, was issued to the appellant

proposing demand of Service Tax amount of Rs. 36, 11,117/- in terms of proviso of Section

73 ( 1) of the Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994 and

proposing penalty under Section 78 of the Finance Act, 1994.

2.3 The said SCN was adjudicated vide impugned order wherein the demand of Rs.

36,11,117/- proposed in SCN was confirmed under the provision of Section 73 of the Finance

Act, 1994 along with interest under Section 75 of the Finance Act, 1994 and penalty of Rs.

36,11,117/- was also imposed on the appellant under Section 78(1) of the Finance Act, 1994.

3. Being aggrieved with impugned order, the appellant have filed the present appeal on

07.2022 under Section 85 of the Finance Act, 1994.
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4. On going through the appeal memorandum, I find that the impugned order was issued on

31.03.2022 and the same was received by the appellant on 20.04.2022. The present appeal, in terms

of Section 85 of the Finance Act, 1994, was filed on O 1.07.2022. The appeal was filed without any

application for condonation of delay stating that the appeal was required to be filed within three

months from the date of communication of the impugned order, thus, the appeal is filed within the

time limit prescribed for filing of appeal.

5. Personal hearing in the matter of delayed filing of appeal have been fixed on 25.11.2022,

12.12.2022, 18.01.2023 & 15.02.2023. However, neither the appellant nor any Authorized

person, appeared on behalf of the appellant for personal hearing. It is observed that the appellant,

instead of appearing for personal hearing and submitting reasons for delay in filing of appeal,

vide e-mail dated 15.02.2023, submitted as under:
"In this connection, it is submitted that the order in original was communicated on

20.04.2022. On going through the preamble ofthe said OO, it is noticed that the appeal

was required to be filed within 3 months from the date of such, we did not file any

applicationfor condonation ofdelay. "

6. It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the appeal

should be filed within a period of 2 months from the date of receipt of the decision or order passed

by the adjudicating authority. I find that the appellant is registered assessee with Service Tax

department. They are required to be aware of the provisions of the Finance Act, 1994 and cannot

take shelter of the clerical mistake appearing in the preamble of the impugned order. I find that

ignorance of law is not an excuse. I also find that when the personal hearing has been fixed in the

matter of delayed filing of appeal, the appellant have not come forward with the reasons for delay in

filing the appeal and taken shelter of the clerical mistake appearing in the preamble of the impugned

order by stating that the appeal was required to be filed within 3 months from the date of receipt of

the impugned order. Thus, I find that, by ignoring the correct legal provision that as per the

provision of the Section 85 of the Finance Act, 1994, the appeal is required to be filed within a

period of 2 months, the approach of the appellant is not correct by taking shelter of the clerical

mistake and by not filing application of condonation of day also, in back drop of the circumstances

that the appellant is registered assessee with Service Tax and are required to be aware of the

provisions of the Finance Act, 1994.

7. Further, under the proviso appended to sub-section (3A) of Section 85 of the Act, the

Commissioner (Appeals) is empowered to condone the delay or to allow the filing of an appeal

within a further period of one month thereafter, if he is satisfied that the appellant was prevented

by sufficient cause from presenting the appeal with in the period of two months. Relevant text of

Section 85 is reproduced below:

5
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"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
President:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause frompresenting the appeal within the aforesaid
period ofthree months, allow it to be presented within afurther period ofthree months.

(3A) An appeal shall be presented within two months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
appellant was prevented by sufficient cause frompresenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurther period ofone month."

0

8. I find that in terms of Section 85 of the Finance Act, 1994, the limitation period of two

months for filing the appeal in the present cases starts from 20.04.2022 and the appellant were

required to file the appeal on or before 19.06.2022. However, the appeal was filed on O 1.07.2022

that too without any application for condonation of delay showing sufficient cause for such

delay. The appellant have in their forwarding of appeal memorandum, taking shelter of the

clerical mistake in the preamble of the impugned order, stated that the appeal was required to be

filed within three months from the date of communication of the impugned order, therefore, the

appeal is filed within the time limit prescribed for filing of appeal.

9. It appears that legal provisions relating to condonation of delay was taken very casually

by the appellant and it has been presumed that condonation of delay will be granted as a matter

of right without filing any application for condonation of delay. The appellant was granted

opportunity for personal hearing to explain their case. However, they did not appear for hearing.

10. I find that the appellant, in the facts and circumstances discussed above, has not filed the

present appeal within prescribed time limit and also not filed any application for condonation of

delay. Accordingly, in my considered view, the appeal filed by the appellant is required to be

_re'ected on the grounds of limitation.
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11. In view of the above discussion and well settled law, without expressing any opinion on the

merits of the case, I reject the appeal filed by the appellant on the grounds of limitation.

The appeal filed by the appellant stands disposed of-in above terms. L
oA2-). cl,o%2..

(Akhilesh Kumar)
Commissioner (Appeals)

0

0

Attested

(R:iyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Deep Security Force,

Nr. Ramji Mandir,

Outside Dariyapur Gate,

Madhupura, Ahmedabad - 380001

The Assistant Commissioner,

CGST, Division-II,

Ahmedabad North

Date: 06.03.2023

Appellant

Respondent

Copy to:

I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division II, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

42)GuardFile

6) PA file
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