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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No. MP/53/dem/AC/21-22/HNM fe=ife: 31.03.2022,
issued by Deputy/Assistant Commissioner, Division-ll, CGST, Ahmedabad-North

& afiEsdal @1 M U9 Uel Name & Address
1. Appellant A

‘M/s Deep Security Force,
Nr. Ramji Mandir, Outside Dariyapur Gate,
Madhupura, Ahmedabad-380001

2. Respondent
The Assistant Commissioner, CGST,Division-ll, Ahmedabad North, 3
Floor,Sahjanand Arcade,Opp. Helmet Circle, Memnagar, Ahmedabad — 52.
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of india :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
. Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory fo'a
warehouse or to another factory or from one warehouse to another during,the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(A)  In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside-India. o
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(B) In case of goods exported ouiside India export to Nepal or Bhutan, without
payment of duty.
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(¢)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. '
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It

. should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. '
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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)y e west regional bench of Customs, Excise & Service Tax Appellate Tribunal
.2 (CESTAT) at 2" floor,Bahumali Bhawan,Asarwa, Girdhar Nagar, Ahmedabad : 380004.
- de of appeals other than as mentioned in para-2(i) (a) above.
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- The appeal to the Appellate Jribunal shall be filed.in quadrupllcate in form EA-3

as prescribed under Rule 6 of Central Exmse(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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One copy of application or. 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under schedule_d—l item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982,
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fYHad qd ST 10 FRIS ¥UT 2 |(Section 35 F of the Central Excise Act, 1944, Section 83 & -
Section 86 of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before

CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;

(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.”




F.No. GAPPL/COM/STP/2229/2022-Appeal .

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Deep Security Force, Nr. Ramji Mandir,

Outside Dariyapur Gate, Madhupura, Ahmedabad — 380001 (hereinafter referred to as “the - |

appellant”) against Order-in-Original No. MP/53/Dem/AC/21-22/HNM dated 31.03.2022
(hereinafter referred to. as “the impugned order™) passed by the Assistant Commissioner, Central

GST, Division II, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2.1 Briefly stated the facts of the case are that the appellant are engaged in providing Security

Services and are holding Service Tax Registration No. AFAPD9171QST001. During the course

of audit of the financial records of the appellant, for the period from October-2014 to June-2017,
conducted by the officers of the Central GST, Audit Commissionerate, Ahmedabad, the

following observation was raised in Final Audit Report No. CE/ST-68/2020-21 dated

24.08.2020. |

Revenue Para 1: Short payment of service tax due to difference in revenue
reconciliation: The reconciliation of the income shown in their Financial statements / 26 AS
statements and those shown in their ST-3 Returns for the same period was undertaken. It was
noticed that there was a difference in income shown by the appellant in their financial records /.
26AS form and ST-3 Returns. There is difference in showing receipts of the income for the
period October-2014 to June-2017, and therefore, there is service tax not paid / short paid

amounting to Rs. 36,11,117/-.

22 The above observation were not accepted by the appellant. Hence, a SCN No. 21/20-21
dated 09.09.2020, issued from F.No. VI/1(b)-235/C-V/AP-29/19-20, was issued to the appellant
proposing demand of Service Tax amount of Rs. 36,11,117/- in terms of proviso of Section
73(1) of the Finance Act, 1994 along with interest under Section 75 6f the Finance Act, 1994 and
proposing penalty gnder Section 78 of the Finance Act, 1994.

23  The said SCN was adjudicated vide impugned order wherein the demand of Rs.
36,11,117/- proposed in SCN was confirmed under the provision of Section 73 of the Finance
Act, 1994 along with interest under Section 75 of the Finance Act, 1994 and penalty of Rs..
36,11,117/- was also imposed on the appellant under Section 78(1) of the Finance Act,.1994.

3. Being aggrieved with impugned order, the appellant have filed the present appeal on
01.07.2022 under Section 85 of the Finance Act, 1994,
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4, On going through the appeal memorandum, I find that the impugned order was issued on
31.03.2022 and the same was received by fhe appellant on 20.04.2022. The present appeal, in terms
of Section 85 of the Finance Act, 1994, was filed on 01.07.2022. The appeal was filed without any
application for condonation of delay sta;[ing that the appeal was required to be filed within three
months from the date of communication of the impugned ordér, thus, the appeal is filed within the

time limit prescribed for filing of appeal.

5. Personal hearing in the matter of delayed ﬁlirig of appeal have been fixed on 25.11.2022,

12.12.2022, 18.01.2023 &‘ 15.02.2023. However, neither the appellant nor any Authorized

person, éppeared on behalf of the appellant for personal hearing. It is observed that the appellant,

instead of appearing for personal hearing and submitting reasons for delay in filing of appeal,
vide e-mail dated 15.02.2023, submitted as under:

“In this connection, it is submitted that the order in original was communicated on

" 20.04.2022. On going through the preamble of the said OIO, it is noticed that the appeal

was required to be filed within 3 months from the date of such, we did not file any

application for condonation of delay.”

6. It is observed that the Irelevant Section 85 of the Finance Act, 1994, provides that the appeal
should be filed within a period of 2 months from the date of receipt of the decision or order passed
by the adjudicating authority. I find that the appellant is registered assessee with Service Tax
department. They are required to be aware of the provisions of the Finance Act, 1994 and cannot
take shelter of the clerical mistake appearing in the preamble of the impugned order. I find that
ignorance of law is not an excuse. [ also find that when the ﬁersonal hearing has been fixed in the
matter of delayed filing of appeal, the appellant have not come forward with the reasons for delay in
filing the appeal and taken shelter of the clerical mistake appearing in the preamble of the impugned
order by stating that the appeal was required to be filed within 3 months from the date of receipt of
the impugned order. Thus, I find that, by ignoring the correct legal provision that as per the
provision of the Section 85 of the Finance Act, 1994, the appeal is required to be filed within a
period of 2 months, the approach of the appellant is not correct by taking shelter of the clerical

mistake and by not filing application of condonation of day also, in back drop of the circumstances

 that the appellant is registered assessee with Service Tax and are required to be aware of the

provisions of the Finance Act, 1994,

7. Further, under the proviso appended to sub-section (3A) of Section 85 of the Act, the
Commissioner (Appeals) is empowered to condone the delay or to allow the filing of an appeal
within a further period of one month thereafter, if he is satisfied that the appellant was prevented
by sufﬁcient cause from presenting the appeal with in the period of two months. Relevant text of

Section 85 is reproduced below:
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“SECTION 85. Appeals to the Commissionef of Central Excise (Appeals).— .

(1) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of Cenrml
Excise may appeal to the Commissioner of Central Excise (Appeals).

(2) Every appeal shall be in the prescribed form and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months firom the date of receipt of the decision |
or order of such adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent of the.
President:

- Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from preseniing the appeal within the aforesaid
period of three months, allow it to be presented within a further period of three months. . -

(34) An appeal shall be presented within two months from the date of receipt of the decision
or order of such adjudicating authority, made on and after the Finance Bill, 2012 receives
the assent of the President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of two months, allow it to be presented within a further period of one month.”

8. [ find that in terms of Section 85 of the Finance Act, 1994, the limitation period of two
months for filing the appeal in the present cases starts from 20.04.2022 and the appellant were
required to file the appeal on or before 19.06.2022. However, the appeal was filed on 01.07.2022
that too without any application for condonation of delay showing sufficient cause for such
delay. The appellant have in their forwarding of appeal memorandum, taking shelter of the
clerical mistake in the preamble of the impugned order, stated that the appeal wés required to be
filed within three months from the date of communication of the impugned order, therefore, the

appeal is filed within the time limit prescribed for filing of appeal.

9. It appears that legal provisions relating to condonation of delay was taken very casually
by the appellant and it has been presumed that condonation of delay will be granted as a matter
of right without filing any application for condonation of delay. The appellant was granted

opportunity for personal hearing to explain their case. However, they did not appear for hearing.

10. 1 find that the appellant, in the facts and circumstances discussed above, has not filed the
present appeal within prescribed time limit and also not filed any application for condonation of
delay. Accordingly, in my considered view, the appeal filed by the appellant is required to be -

rejected on the grounds of limitation.
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11.  Inview of the above discussion and well settled law, without expressing any opinion on the

merits of the case, I reject the appeal filed by the appellant on the grounds of limitation.
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The appeal filed by the appellant stands disposed of in above terms.
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(Akhilesh ’f(umar)

Commissioner (Appeals)

Attested Date : 06.03.2023

(R. € niyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To,

M/s. Deep Security Force, Appellant
Nr. Ramji Mandir, '

Outside Dariyapur Gate,

Madhupura, Ahmedabad — 380001

The Assistant Commissioner, _ Respondent
CGST, Division-II,
.Ahmedabad North

Copy to: _
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North |
3) The Assistant Commissioner, CGST, Division II, Ahmedabad North
4) The Assistant Commissioner (HQ System); CGST, Ahmedabad North
’ (for uploading the OIA)
y_5) Geard File

6) PA file







