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'5-JL-i"!crJcficif cpl~~ W Name & Address

1. Appellant

M/s Rajendra Kanaiyalal Mehta,
Office No. A/1-203, Palladium,
Nr. Orchid Woods, Opp. Divya Bhaskar,
Corporate Road, Makarba, Ahmedabad

2. Respondent ·
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ anf#a s« 3r4la mgr arias rqa aar & at a gr an#r a uf zenfenf
ft sag Ty var 3rf@rant aat a4la zn galrvr mlaa ugaarr

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way : ·

~· fl'<cfi Ii< cf)T grlerar srrdaa
Revision application to Government of India :

(1) 4tu Gula g]ca rf@fma, 1994 ctr tITTT rn~~ ~ l=f11icr1T cfi 61N if ~
tITTT cm- \JLf-tITTT # qr qqa # sis g+terr 3mar arefh x=rfq-q, imcf "<Ncfil'<, TTITTf
½?llcrlll, m fat, atnt ifhr, lat flu a, ira rf, { fact : 110001 cm- ctr~
aft
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ii) uf r l ifa ca hat erf arar faft rusrt zn 3rr ala i
zm fh«ft vs/IR & za vsrm m ua s; mf , a f@4t ugrr at ver #i are-- arr # zn fa4h qoenrr i st m #t 4fan a ah g{sty .

case of any loss of goods where the loss occur in transit from a factory to a
se or to another factory or from one warehouse to another during the course of
ng of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(d) and # are fhflg zu Tr fruff m q zn ml a faff sr#tr grca al ma uw
snraa gyca Rdmiit4a a az fhftg r var faff ?]

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

3if snraa #l snr zrea # 4rar fr it zpl feem at n{ & at haam zu
tlRT ga Ru garfa rrzgm, srft a# arr "QTffif cJT x-fl,lj" TR m mer B fcJro~ (.=f.2) 1998
tlRT 109 IDxT~ ~ 1fq" "ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ta sna yea (3r8a) Pua8l, 2oo1 fm 9 oinfa fafffe qua in zg-o ii
1r!mrr i, hf arr uf are hf fetaat mr a fl ~-3ITTW "C!cf ~ 3ITTW ~
at-t ,fji a arr fa or4a fha arr aR?/ Ur rr qr z. l gargff siafa eat
35-~ B mnfur LJfr cfi :fRiR # qd # er ln- arr #) uf '!fr m.fr ~ I

0

(c)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and ·
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challari evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

~FcruR 3m7lad parer usi icva va v lg qt zar saa a gt at u} 2oo /- i:tm· :fRiR
al arg 3#k uri icaa vavala snar st TIT 1000 / - 61 6 47 at rg[

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

0

8tr zyen, aha area zyea gi hara 3r4ta nznf@aul # uf 3r@ta :
App_eal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 4a sad z,ca or@Rm, 1944 # errr 35-#1/35-~_ cfi 3RJT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3@fc;ifu1a q~ 2 (1) en B ~ ~ cf> 3IBJclT cBl" 3r4ta, 3rftct # arr #tar zycen,
ala snaa zyca vi hara 3rf#ta +znznf@raw1 (Rrb) #6t uf?a 21fa t4hf8a,
sarare # 2" 11ell, G13 ,I€] 4441,3/a7 ,@ya14,34Isla -asooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CE8TAT) at 2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.



(3)

8.:'r%8%#%$
---3' ..

The appeal to the Appellate,;Jribµnal shall be,fjled in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

zuf g 37rat i an{ per or?vii anrr ta & at r@ta esit g #6la ar 4rar
qji zr h fan urr af; ga rez a @ta gy sf fh frat u8tnf a # fg
zqenfeff 37flt1 urn,f@raw1 at ya 3rft zn tur al ya rlaa fclRlT \JJTill ~ ,

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one applicatjon to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

0

0

nrnraa yeas srf@fr 497o zun iitf@ rjq-4 ifa fefRa fag 3r3a art
3ITTcfrr r pc 3rr?gr zrenReif fofu q1frat) 3r?gr # a r@ta #) ga uf tJx X<i.6.5o %
<ITT ararrr yea feae am sin a1Ry y

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga sit iif@a mmai at fjrur a ara frn:!.:rr cifl 3it 3ft en 3naff fut Grat ? cit
ft gyca, €tu Gara ye ga hara 3r4ta nrnf@raw1 (raff@4fen) Rua, 1982 #
ff@a ?

Attention in invited to the rules covering these and. other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «fa gr«n, #hr snza yen vi hara srfl# mznf@raw (Ree), a uR sr@hat a
mm i afar ii (Demand) gj is (Penalty) <ITT 10% 1l7fs aa 3#faf ?1zraif9,
3ff@raaqfa o a?ls vu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

#laGarayea sit latasksiafa, znfrast "afara5]qi(Duty Demanded) 
(i) (Section)~ 11D m- dQC'f f.:rmf«r xTM;
(ii) f&fPR!d~~clft 'xfr.<r ;
(iii) hazafziiasfa h a<a?uzf.

» uqasrar'if sr@haaqa soar a6tgear a, srftr a(faaaa fu qaIfaat
~lf{IT % •

(4)

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

.%;%.%ea,, (ii) amount payable under Rule 6 of the Cenvat Credit Rules.
@es &st,eijr k fa rfa frasura rat srr zyea srrar yeasuas f4afaa l itm fag zeti ~l~~ fg~~% rJl@Ff~ '3ITT" ufITTWcIB~ Rlq1ma m tfq'~ 'ij)' 10% 'tll"@R~ qfl- \jff~i I

n:; ha e
\I:!>- c·~ ., .
<.i%» view of above, an appeal against this order shall lie before the Tribunal on

,.. ·
0p~r,nent of 10% of the duty demanded where duty or duty and penalty are in dispute, or* penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Rajendi·a Kanaiyalal Mehta, Office No. A/1

203, Palladium, Nr. Orchid Woods, Opp. Divya Bhaskar, Corporate Road, Makarba, Ahmedabad

(hereinafter' referred to as "the appellant") against Order-in-Original No. CGST/A'bad

North/Div-VII/ST/DC/1 10/2021-22 dated 28.01.2022 (hereinafter referred to as "the impugned

order") passed by the Deputy Commissioner, Central GST, Division VII, Ahmedabad North

(hereinafter referred to as "the adjudicating authority").

2.1 Briefly stated the facts of the case are that the appellant are providing services viz.

"Business Auxiliary Services" and GTA Service" and were holding Service Tax Registration

No. ANXPM0605RSD001. During the course of audit of the financial records of the appellant,

for the period from September-2015 to June-2017, conducted by the officers of the Central GST,

Audit Commissionerate, Ahmedabad, the following observations were made in Final Audit

Report No. 95/2020-21 dated 09.09.2020:

Revenue Para 1: Short payment of service tax on account of reconciliation of ST-3 with

Financial Accounts: Dwing the course of audit, it was observed that the appellant has not paid

the service tax amounting to Rs. 12,70,107/- on taxable income of Rs. 84,67,379/- received

during the period from April-2017 to Junc-2017. The appellant was requested to pay the service

tax along with interest and penalty. However, the appellant did not agree with the audit objection

and not paid liability.

0

Revenue Para 2: Non-payment of Penalty on late filing of ST-3: The appellant had not filed

the Service Tax Return ST-3 for the period of April-2017 to June-2017 till date. Therefore,

Penalty for non filing of Service Tax Return amounting to Rs. 20,000/- is required to be paid by

the appellant. On being pointed out; the appellant did not agree with the audit objection. 0

Revenue Para 3: Non-payment of Penalty for furnishing of improper documents /
Invoices: It was observed that the appellant had issued the invoices for Business Auxiliary

Services and GTA Services. But, in the invoices for GTA services, appellant did not mention the

consignment note number on the invoices. Therefore, Penalty of Rs. 10,000/- is liable to be

recovered from the appellant under Section 77(1)(e) of the Finance Act, 1994. On being pointed

out, the appellant did not agree with the audit objection.

2.2 Subsequently, a Show Cause Notice dated 10.09.2020 was issued to the appellant

proposing demand of Service Tax amounting to Rs. 12,70,107/- in terms of proviso of Section

73 (1) of the Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994 and

proposing penalty under Section 78 of the Finance Act, 1994. The SCN also propose imposition
e... lty of Rs. 10,000/- under Section 77 of the Finance Act, 1994 read with the provisions of

of the Service Tax Rules, 1994 .and imposition / recovery of late fees / penalty of Rs.

4



s

0 $#j.#kg «&# E.No. GAPPL/COM/STP/707/2022-Appeal; ~~ ''f·.;r,,.,,

20,000/- under the provisions of Section 70 of the Finance Act, 1994 read with Rule 7C of the
·~l~,. ,., • , ,,...t#/ -~ ,

Service Tax Rules, 1994.

2.3 The said SCN was adjudicated ex-parte vide impugned order wherein the demand of

service tax amounting to Rs. 12,70,107/- as proposed in SCN was confirmed under the proviso to

Section 73(1) of the Finance Act, 1994 along with interest under Section 75 of the Finance Act,

1994. Further, the penalty of Rs. 12,70,107/- under Section 78(1) of the Finance Act, 1994;

Penalty of Rs. 10,000/- under Section 77 of the Finance Act, 1994 read with the provisions of

Rule 4A of the Service Tax Rules, 1994 and late fees/ penalty of Rs. 20,000/- under Section 70

of the Finance Act, 1994 read with the provisions of Rule 7C of the Service Tax Rules, 1994 was

also imposed on the appellant.

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal

O on the following grounds:

• The appellant are engaged in providing services such· as Business Auxiliary Service,

Goods Transport Agency Service, and were holding Service Tax Registration No.

ANXPM0605RSD00 1.

• The appellant has neither received show cause notice nor received any personal hearing

letter, because address of the appellant has been changed.

• The appellant has received Fright amount in the relevant Period F.Y. 2017-18 (up to June

0
,

2017). GTA service provided by them came under the purview of Notification No.

30/2012-ST dated 20.06.2012 and services provided by appellant to specified six

category of persons falls under RCM and the appellant not liable to pay service tax on the

said income. The appellant were providing Freight services, which were also covered

under Notification No. 26/2012-ST where abatement of 70% given. The Audit officer and

the adjudicating authority, in the impugned order, has not worked out properly liability of

service tax on Freight income, after allowing the benefit of Notification No. 26/2012-ST

and 30/2012-ST which resulted in excess services tax liability payable by the appellant

and which is not in line with actual payable liability.

• The appellant has been providing Business Auxiliary Services, which are in actually

supporting services of Goods Transport Agency Services, which is incidental service to

main Service of Transportation. It is bundled Service. 'Bundled service' means a bundle

of provision of various services wherein an element of provision of one service is

combined with an element or elements of provision of any other service or services. As

per Section 66F 'If various elements of a bundled service are naturally bundled in the

ordinary course of business, it shall be treated as provision of a single service, which

s
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grves such bundle its essential character'. Taxability of bundled service will be

determined on the basis of service which gives the bundle its essential character.

• Hence, Business Auxiliary Services is incidental services provided in ordinary course of

business, subject to service tax as main service is taxable. Hence, applicant Main Service

is eligible for exemption of various notification the bundle services also eligible for the

same. However due to lack of knowledge, they have not claimed such relaxation and

considered such services as taxable services on which appellant has pay tax after

adjusting Cenvat credit. The Audit officer and the adjudicating authority in the impugned

order has not been given the benefit of Cenvat credit.

• The appellant has already paid Net Service Tax Payable (after availing exemptions,

abatements and CENV AT credit) along with interest before the issuance of the show

cause notice and impugned order vide Chall an dated 25.06.2018. They have submitted

copy of the Challan dated 25.06.2018 along with appeal memorandum.
0

• There is no suppression of facts in this case, since the department was well aware of the

facts. Hence, the invocation of extended period of limitation is wholly incorrect in law.

• The appellant submitted that for imposing penalty under Section 78 of the Act, there

should be an intention to evade payment of service tax, or there should be suppression or

concealment of material facts necessary. In the present case, the appellant have provided

all the details as and when· desired by the department and the appellants at no point of

time had the intention to evade service tax· or suppressed any fact willfully from the

knowledge of the department. Hence appellant is not liable for penalty under Section 78

of the Finance Act, 1994. -· 0
.......

• The appellant has already paid Net Service Tax Payable with Interest, therefore appellant

is not liable for Interest under Section 75 of the Finance Act, 1994.

4. Personal hearing in the case was held on 17.01.2023. Shri Dilip U. Jodhani, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated submissions

made in appeal memorandum. He submitted copies of reconciliation statement along with

Challan dated 25.06.2018 of Service Tax paid during the course of personal hearing.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

6

nstance of the case, is legal and proper or otherwise. The demand pertains to the periodFY
• 18(upto June-2017) and is based on Final Audit Report No. 95/2020-21 dated 09.09.2020

°t1/
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in respect of the audit of the financialrecords of the appellantconducted by the officers of the

Central OST, Audit Commissionerate, Ahmedabad.

6. I find that the main contentions of the appellant are as under:

(@) The impugned order was issued ex-parte in as much as they have not received the SCN or

any letter for personal hearing as the address of the appellant has been change.

(ii) Bifurcation of services between Business Auxiliary Services and GTA Services are not.
matched with the books of account.
(iii) The audit officer as well as the adjudicating authority have not extended the benefit of

Notification No. 26/2012-ST and No. 30/2012-ST available to them.

. (iv) They have also submitted a Challan dated 25.06.2018 stating that they have already paid

required Net Service Tax liability after adjusting Cenvat credit before issuance of the show

cause notice and impugned order.

0
7. In this regard, to verify the contention of the appellant that they have not received any letter

for personal hearing, this office made correspondence with the jurisdictional Deputy Commissioner.

The Deputy Commissioner, CGST, Division-VII, Ahmedabad has vide letter F.No. CGS,T/Div

VII/North/Dem-03/Rajendra/22-23 dated 02.03.2023 informed that the personal hearing letters

issued to the appellant were returned unattended with remarks "left" from the postal authorities.

8. I find that the adjudicating authority had fixed personal hearing on three different times

i.e. on 18.11.2021, 01.12.2021 and 09.12.2021. I also find that after given three opportunities for

personal hearing, the adjudicating authority passed the impugned order, ex-parte. However, the

adjudicating authority has not considered the facts that the personal hearing letters were not

0 delivered to the appellant. Thus, it is held that the impugned order passed by the adjudicating

authority, ex-parte, without ensuring deliveries of the letters of personal hearing to the appellant,

is clearly in breach of the principles of natural justice.

9. The SCN in the case was issued on the basis of audit of the records of the appellant. They

have contested the observations of audit. They have further contested that they had not received

the SCN. They are also contending that the audit officers have not considered the various

abatement available to the GTA, including the liability of payment of service tax by service

recipient under reverse charge mechanism. They have also claimed to discharge the applicable

service tax liability along with interest before issuance of SCN. and submitted a copy of

reconciliation statement during personal hearing. Hence, the matter requires reconciliation of

financial records of the appellant to arrive at correct service tax liability.

10. In view of the above discussion, I hold that the impugned order passed by the

aae @:jdicating authority, without following principles of natural justice, is not legal and correct. I
A' «e co»,o,1

{[~)\the considered view that the same is required to be decided a fresh in remand proceedings.

s- >3,:.6s".
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I I. The appellant is directed to submit all the records and documents in support of their case

before the adjudicating authority within 15 days of the receipt of this order. The adjudicating

authority shall after considering the records and documents submitted by the appellant and

decide the case afresh by following the principles of natural justice.

12. The appeal filed by the appellant is allowed by way ofremand.

13.. sft maf rt af Rt +r& sft #r Rqzrt 3qla a@k fut star ?
The appeal filed by the appellant stands disposed of in above terms.

s%9.
(Akhiles Kumar) ·

Commissioner (Appeals)

Attested

(R. Caiyar)
Superintendent(Appeals),
COST, Ahmedabad

Date: 06.03.2023
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By RPAD I SPEED POST

To,

M/s. Rajendra Kanaiyalal Mehta,

Office No. A/1-203, Palladium,

Nr. Orchid Woods, Opp. Divya Bhaskar,

Corporate Road, Makarba,

Ahmedabad

Appellant

0

The Deputy Commissioner,

COST, Division-VII,

Ahmedabad North

Respondent

Copy to:
I) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

<r6are
6) PA file

The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

2) The Commissioner, COST, Ahmedabad North'

3) The Deputy Commissioner, COST, Division VII, Ahmedabad North

4)
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