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The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
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al anfqu z« 3r8ta 3mer aria)s orra aar & at as z srar # m=a- ~~-l2.lfu
f au; g era 3rf@art at art u g+terr sr4a Igda rant &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

~ fl'<c:BI-< cpf "9:Rla=roT~
Revision application to Government of India :

() €a 3ala zrca arf@fa, 1994 cBl" tJRr rnf aa; nm#i a i qla
tJRf "cBT ~-t!Rf cfi ~~ q x rgc:B cfi 3irifa' grterv 3nae are#t #fa, t «al, fcm=r
iarczu, lua fqq, atsft +ifr, ta {ta '+fcPr, ffl"-!G f, { fact : 110001 "cBT cBl" ~
arfeg
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(i) zuf? m #tsfma i ura hf srf arar fat ssrn n 3rl lgr a
a fa4t osrn a aw warm arud g f , zn fa#t osrI zn uer # ark
ae fa,ah altar a fa4Rt rarnat Rt ,Ru a hr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a

----" ouse or to another factory or from one warehouse to another during the course of
sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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1:rRc'f a are fat rg u 7lg Pl ;qffa a lm'! -crx m l=f@ * Fcl Pl J-Jf01 -i:j \Nlll1"f ~ ~ l=f@ -crx
area zca a Rz a i cit na a are fa#l «lg za var a PJ;qffaa g 1

(A)

(B)

(c)

(1)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

uf? zycer ar 4rat fag R@at rt # ars (aura a er at) fuf fsu mar ma zt

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if uaa dt snaa zyc # :r@R a fu Gil sq@t hRez mru # mu{ & st ha sn sit ga
err vi Rm # grfa mgr, 3r4ta a arr ufR at mu R m me; -i:j fclro~ (rf.2) 1998
m 109 &RT frrpRr ~ ~ "ITT I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act,· 1998.

ah4la area zycas (34ta) Para), 2001 a fua g a 3ifa Raffe qua in zg- at
uRrai i, hfa am?gr a ufa 3r2 hf f#a #t ma cfi 'lffiR ~-~ -~ ~~ c#J"
a1-at ,fji er 5fr 37aa fhu urn aRgt Ur# rr arr g. I garftf a aifa err
35-z ffffat k Tara # ra #rel3n-o arr at 4Ra ft 3ht afeg

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) Rf@aa 37ea a er uzi icaaa vaq?l zn ra an ID -aT ~ 200/- ~ :r@R
alt mg 3ih gi ica za va Gara vurr zt ffi 1000/- al 47al a6l Grg[

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tar grca, 3@tr surer zyca vi vara 3rat#ta urznf@raw a ,R rat.-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~~~- 1944 c#J" m 35-~/35-~ cfi 3fa7@:

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(en) i3cfdfB:ifu1a qRmc; 2 (1) q) it ~~ efi 3@lclT c#l- ~- 3rcfrc;rr efi ~ if xfr:rT ~
a4tr sqra zyca ga arai 3rfh#ta nznf@raw (Ree) al ufga eh#ta qfea,
rsrarar # 24Tel, a3,If] 4441 ,3al ,fr7F4,3In1IaId -as00o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is u_pto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zrfe z mrr i a{ 4 3razii a "ffT-fl2m mm till~~~ ct fu"C! i:iflx-r cpf :fTTlR
sqj ant fan ur afey <« rz a za g ft f fc;Rw Lfcft ~ i-r m ct fu"C!
zrorfe,fa 3rf)at; zunf@raw at gs 3fa n tr war t ya 3maa fu Gila &t

In case of the order covers a number of order-in-Origi17al, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each:

(4) rrrau zyca 3rf@)fa 497o zrn vigitf@er a1~-1 a oifa fefffR fa arra
34aa z Tea 3rat zrenferfa ufzu~cTTTft # snag r@ta 6t a uf u xii.6.50 tm°

0 cnT uluru zca fa at 3tr aeg
One copy of application or 0.1.0. as the case may be, and the order of the

· adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za 3it vii@era mi at fiarvr aa cJIB frn:r:rr cJft ail «fl ant 3naff fur mat ? i
#mt yen,h sqrza zgce vi hara 3r#a mrznf@raw (araffaf@) Rm, 1982 "B
ffea &

Attention in invited to the rules ·covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) «4in yca, a8€tu snl z[ea vi hara or4l4ta znrznfraoI (fez), a 4 er4tat a
~ # CPCfc5[f l=ftrr (Demand) ~ ~ (Penalty) cnT 1o% pas #a afarf ? lreif,
3ff@raaqa umo ails vu ?& I(section 35 F' of the Central Excise Act, 1944, Section 83 &

Q Section 86 of the Finance Act, 1994)

4{tu3alyea sit lata ab 3iafa,zfraat "afar ati"Duty Demanded)-
(i) (Section)~ 11D i\5'.dITTJ"R'c.llT«f~;
(ii) fuqr+Teaz3fezalfr,
(ii) raz fezfuit i\5' f.:r<:n:r 6 i\5' dITTf~~.

> uq&war via3fa a use qasr 6l germ a, sr8laatfa ah fg qa zrfr
fur«Tara.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

' (iii) amount payable under Rule 6 of the Cenvat Credit Ru I.es.
gr 3nra ,f srftaurfrasurkmarzizes srrar zres ur aus Ralf@a gta iif9+ zyea

------ i\5' 10% 4ratu sit ssj#ataus Rlc11ma st rsauh 1o4raru #Rt "Gil~~ I
a Va ia,.°ev, %»

1 ,,::.,.,,0 .-;s,.. '•-:r./t~, In view of above, an appeal against this order shall lie before the Tribunal on
1 :· _f ,~~~~ p: it.I ent of 10% of the duty demanded where duty or duty and pe·nalty are in dispute, or
\ ~/0 {q A.¥~ ty, where penalty alone IS in dispute.

$9/o , 4st



F.No. GAPPL/COM/STP/2699/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Patel Nimesh Bhaktibhai, C/12, Devin

Highland, Science City Road, Sola, Ahmedabad - 380060 (hereinafter referred to as "the

appellant") against Order-in-Original No. CGST/WT07/RAJ/81/2022-23 dated 29.04.2022

(hereinafter referred to as "the impugned order") passed by the Deputy Commissioner, Central

GST, Division VII, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

ACCPP4483E. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the Financial Year 2014-15, it was noticed that the appellant had earned an income of Rs.

13,83,819/- during the FY 2014-15, which was reflected under the heads "Sales/ Gross Receipts

from Services (Value from ITR)" or "Total amount paid / credited under Section l 94C, 1941,

194H, 194J (Value from Form 26AS)" provided by the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way of providing taxable
e

services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss

Account, Income Tax Return, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the department.

0

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-I/Div

VII/A'bad-North/20/Patel Nimesh/20-21 dated 26.09.2020 demanding Service Tax amounting to

Rs. 1,71,040/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 77(l)(a), Section 77(1)(c), Section 77(2) &

Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount 0
of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 1,71,040/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 7 5 of the Finance Act, 1994 for the period from FY 2014-15. Further (i)

Penalty of Rs. 1,71,040/- was also imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) & Section

77(1)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the appellant

under Section 77(2) of the Finance Act, 1994 for not submitting documents to the department

when called for.

4



0

0

F.No. GAPPL/COM/STP/2699/2022-Appeal

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal
on the following grounds:

o The appellant is engaged in providing Tours and Travels Agent Services.

o The adjudicating authority has erred in confirming the demand merely based on

assumption that amount declared in income tax return becomes taxable under service tax

despite the fact that major portion of such income consist of Interest on. FD and partner's
capital.

o The adjudicating authority has erred in confirming the demand without considering the

fact that SCN and other departmental letters had not been delivered to the appellant at all.

The adjudicating authority by sending single letter had arranged three personal hearings,

which is clear violation of natural justice. In this regard, they relied upon the following
judgements:

(a) Mis. Regent Overseas Pvt. Ltd. Vs. UOI- 2017 (6) GSTL 15 (Guj.)

(b) Mis. IPC Packaging Company Pvt. Ltd. Vs. Addi. CC, ICD, Banglore - 2017 (6)
GSTL 256(Kar.)

o The adjudicating authority has erred in confirming the demand without considering

benefit of threshold exemption available to the appellant. During the FY 2013-14, the

appellant had received total income of Rs. 9,03,833/-, which includes interest of Rs.

1,22,198/-, therefore the appellant is eligible for threshold exemption under Notification

No. 33/2012-ST dated 20.06.2012 for the FY 2014-15. In support of their claim they

submitted copy of ITR for the FY 2013-14.

o The appellant had shown income of Rs. 13,83,522/- in his Income Tax Return and on the

same, the demand of service tax confirmed by the adjudicating authority without

considering the fact that whether such income is taxable or not. They provided

bifurcation of the said income as under:

Particular Amount (in Rs.)

Income declared in ITR 13,83,522/

Interest Income (FD + Saving Account + IT Refund) 1,32,720/

Partner's remuneration 3,74,353/

Interest on Partner's capital 3,26,699/
Taxable Services 5,49,750/

5



F.No. GAPPL/COM/STP/2699/2022-Appeal

The adjudicating authority has erred in imposing penalty under Section 78(1) of the

Finance Act, 1994 despite the fact that there is no suppression on the part of appellant.

Entire demand is raised invoking extended period of limitation, however, the appellant

not suppressed any facts and they were not liable to pay service tax, therefore, charging

suppression and invoking extended period and levying service tax and imposing penalty

is not correct.

4. Personal hearing in the case was held on 06.03.2023. Shri Keyur Kamdar, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014-15

based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax Department,

no other cogent reason or justification is forthcoming from the SCN for raising the demand

against the appellant. It is also not specified as to under which category of service the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot form the basis for arriving at the conclusion that the respondent

was liable to pay service tax, which was not paid by them. In this regard, I find that CBIC had,

vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where the

0

0
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F.No. GAPPL/COM/STP/2699/2022-Appeal

notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a valid ground for

raising of demand of service tax.

7. As regard the contention of the appellant that the impugned order was issued without

conducting personal hearing in violation of natural justice, I find that the adjudicating authority .

Q has scheduled personal hearing by specifying 3 (three) different dates i.e. 19.04.2022,

21.04.2022 and 25.04.2022 in the single letter / notice dated 07.04.2022. The appellant have

contended that due to change of residence, the postal communication was not received by him

and, therefore, could not attend the personal hearing. In this regard, I find that the adjudicating

authority had given three dates of personal hearing in one notice and has considered the same as

three opportunities. I also find that there is no mention about any adjournment sought by the

appellant.

7 .1 As per Section 33A(2) of the Central Excise Act, 1944, as made applicable to Service

Tax vide Section 83 of the Finance Act, 1994, when a personal hearing is fixed, it is open to a

party to seek time by showing sufficient cause and in such case, the adjudicating authority may

0 grant time and adjourn the personal hearing by recording the reason in writing. Not more than

three such adjournments can be granted. Since such adjournments are limited to three, the

hearing would be required to be fixed on each such occasion and on every occasion when time is

sought and sufficient cause is made out, the case would be adjourned to another date. However,

the adjudicating authority is required to give one date a time and record his reasons for granting

adjournment on each occasion. It is not permissible for the adjudicating authority to issue one

consolidated notice fixing three dates of hearing, whether or not the party asks for time, as has

been done in the present case.

7.2 It is further observed that by notice for personal hearing on three dates and absence of the

appellant on those dates appears to have considered as grant of three adjournments by the

adjudicating authority. In this regard, I find that the Section 33A(2) of the Central Excise Act,

1944 provides for grant of not more than 3 adjournments, which would envisage four dates of

personal hearing and not three dates. The similar view has been taken by the Hon'ble High

7



F.No. GAPPL/COM/STP/2699/2022-Appeal

Court of Gujarat in the case of Regent Overseas Private Limited and others Vs. Union of India

and others reported in 2017 (3) TMI 557 - Gujarat High Court.

7.3 In view of the above, I find that the adjudicating authority was required to give adequate

and ample opportunity to the appellant for personal hearing and it is only thereafter, the

impugned order was required to be passed. Thus, it is held that the impugned order passed by the

adjudicating authority is clearly in breach of the principles of natural justice.

8. As regard the contention of the appellant that they were eligible for the benefit of

exemption up to Rs. 10,00,000/- as per Notification No. 33/2012-ST dated 20.06.2012 in the FY

2014-15, which was not extended to the appellant in the impugned order, I am of the considered

view that the appellant cannot seek to establish their eligibility for exemption at the appellate

stage by bypassing the adjudicating authority. They should have submitted the relevant records

and documents before the adjudicating authority, who is best placed to verify the authenticity of

the documents as well as their eligibility for exemption. I find that the appellant with appeal 0
memorandum submitted copies of Computation of Income for the FY 2013-14 & FY 2014-15,

where only gross profit are mentioned, however, the appellant have not submitted copies of other

supporting documents, viz. Income Tax Return, copy of Balance Sheet, copy of Profit & Loss

Account, Invoices issued by them, etc .. Since the threshold limit of exemption during the FY

2014-15 is dependent upon the value of taxable services provided during financial year FY 2013-

14 & FY 2014-15, this aspect also needs to be examined during the remand proceedings.

8.1. Considering the facts of the case as discussed herein above and in the interest of justice,

I am of the considered view that the case is required to be remanded back to the adjudicating

authority to consider the claim of the appellant for threshold exemption and decide the case

accordingly. The appellant is directed to submit all the records and documents in support of 0
their claim before the adjudicating authority within 15 days of the receipt of this order. The

adjudicating authority shall after considering the records and documents submitted by the

appellant decide the case afresh by following the principles of natural justice.

9. The appeal filed by the appellant is allowed by way of remand.

10. sf aaf at af Rt&sfta Rqzll 3qlnal fan star?t
The appeal filed by the appellant stands disposed of in above terms.

#

..rag5Na,a0..
(A1hilef KGar)

Commissioner (Appeals)
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Attested

(R. C(l,,iyar)
Superintendent(Appeals),
COST, Ahrnedabad

By RPAD I SPEED POST

To,

M/s. Patel Nimesh Bhaktibhai,

C/12, Devin Highland,

Science City Road, Sola,

Ahmedabad - 380060

The Deputy Commissioner,

CGST, Division-VII,

Ahmedabad North

F.No. GAPPL/COM/STP/2699/2022-Appeal

Date: 09.03.2023

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Deputy Commissioner, COST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

5ca.a Fe
6) PA file
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