
ffi"<!'aTTl ~

Office of the Commissioner

#s@tr R7rel, 3r4ta 3rri1al 3I <-I cfci I C'l ll
..:,

Central GST, Appeals Ahmedabad Commissionerate

#lg) sraa, lsea mrai, 3r7ala131, 31#rs1-380015
GST Bhavan, Revenue Marg, Ambawadi, Ahmedabad

Phone: 079-26305065 - Fax: 079-26305136
E-Mail : commrappl1-cexamd@nic.in

By Speed Post

DIN NO. :20230364SW0000 105422

GAPPL/COM/GSTP/1/2023-)'!Js§i~ 3

APPEAL

#lZd i€It / File
(en)

No.

1 f@a z?gr ieqt
0 ~ Ri--lich I Order- AHM-CGST-002-APP-COM-

("©") In-Appeal No. and 187/2022-23 and 10.03.2023
Date

------ ---o----- ----· -------·----

#ft afgr41, lgn (fa)
q I Ra fch-41 lGTT /() Shri Akhilesh Kumar,Passed By

Commissioner (Appeals)

arta Rt f2aia
(r) I 17.03.2023

0 Date of issue

Arising out of Order-in-Original No. 30/ADC/GB/2022-23

dated: 24.06.2022, issued by Additional Commissioner,
(e)

CGST, Ahmedabad-North

1 flaaaf at rffli
~ 1TTIT /

(a) Name and
Address of the

. Appellant
---------·----·-------·-----

M/s Nirma Ltd., Nirma House,

Ashram Road, Ahmedabad-380009

1



z 3er(3r4it) h 4fa ate znf# faff
ks ii 3rzra ,If@)eat I If@rauT # +qrI . ~

E p} --- ... 3
i p,, 3TT1a T7 # FT#al I
I Any person aggrieved by this Order-in

Appeal may file an appeal to the appropriate
authority 'in the following way.
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National Bench or Regional Bench of
Appellate Tribunal framed under GST

(i) Act/CGST Act in the cases where one of the
issues involved relates to place of supply as
per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate
(ii) Tribunal framed under GST Act/CGST Act 0

other than as mentioned in para- (A)(i) above
in terms of Section 109(7) of CGST Act, 2017

Appeal to the Appellate Tribunal shall be
filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with
a fee of Rs. One Thousand for every Rs. One

(iii) Lakh of Tax or Input Tax Credit involved or
the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty. O
determined in the order appealed against,
subject to a maximum of Rs. Twenty-Five
Thousand.
Appeal under Section 112(1) of CGST Act,
2017 to Appellate . Tribunal shall · be filed
along with relevant documents either
electronically or as may be notified by the

(B) Registrar, Appellate Tribunal in FORM GST
APL-OS, on common portal as prescribed
under Rule 110 of CGST Rules, 2017, and
shall be accompanied by a copy of the order
appealed against within seven days of filing%lpORM OST APL-05 one.
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Appeal to be filed before Appellate Tribunal
- °under Section 112(8). of the CGST Act, 2017

after paying
(i) Full amount of Tax, Interest, Fine, Fee

and Penalty arising from the impugned
order, as is admitted/accepted by the
appellant; and

(ii) A sum equal to twenty five per cent of
the remaining amount of Tax· in
dispute, in addition to the amount paid
under Section 107(6) of CGST Act,
201 7, arising from the said order, in
relation to which the appeal has been
filed.

The Central Goods & Service Tax ( Ninth
Removal of Difficulties) Order, 2019 dated
03.12.2019 has provided that the appeal to
.tribunal can be made within three months

(ii) from the date of communication of Order or
date on which the President or the State
President, as the case may be, of the
Appellate Tribunal enters office, whichever is
later.
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For elaborate, detailed and latest provisions
relating to filing of appeal to the appellate
authority, the appellant may refer to the
website www.cbic.gov.in.

------------------- --·· ·- ·-· ·- - . - ----·· -- ------ -•------------~
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F.No.GAPPL/COM/GSTP/1/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nirma Ltd, Nirma House, Ashram
Road, Ahmedabad--380009 (hereinafter referred to as "the appellant") against Order-in
Original No. 30/A4DC/GB/2022-23 dated 24.06.2022 (hereinafter referred to as "the
impugned order") passed by the Additional Commissioner, Central GST & Central Excise,
Ahmedabad North (hereinafter referred to as "the adjudicating authority).

2. The fact of the case,· in brief, are that the appellant are registered with the
department under Central Excise Act, 1944 as well as under Finance Act, 1994. They are
engaged in supply of goods (falling under HSN code 3401, 3817, 2836, 1515 etc) and in
supply of taxable services (such as Goods Transport Agency, Legal Consultancy service
etc). After the implementation of CGST Act, 2017, w.e.f. 01.07.2017, they have migrated
their registration under the CGST Act, 2017 and were availing the benefit of input tax
credit on inputs, capital goods, and input services under the CGST Act, 2017.

2.1 In terms of Section 140 of CGST Act, 2017, the credit of central excise duty paid
under erstwhile Central Excise Act 1944 and credit of service tax paid under the Finance
Act 1944 maybe transited under CGST Act, 2017 in form of TRAN-1. The appellant had
transited the credit amounting to Rs. 53,87,19,978/- pertaining to various units in ther
TRAN-1, under different categories. During the course of TRAN-1 verification, certamn
discrepancies were noticed in the credit so transited. Similarly, ·CERA Audit has also
issued Half Margin Memo No.69, 70, 71 all dated 01.04.2021 for the discrepancies
noticed on verification of TRAN-1 filed by the appellant. The discrepancies are listed
below in the tabular form:

0

SCN Credit Column of
Para availe TRAN-1

d
under
Sectio

n

Discrepancy Total credit Wrongly
availed in availed credit
TRAN-1 · (Amount in Rs.)

(Amount in
Rs.)

6.1 140(2) 6(a)- 50% of 'Total credit availed instead
credit of availing 50% of the
pertaining to credit
capital goods
received in
F.Y. 2016-17

8,57,52,517/- 42,21,114/

0

6.2 140(5) 7(b) Credit
pertaining to
inputs 8
input services
of the
F.Y.2016-17

Neither the input or input 12,39,27,092/ 542,14,604/
services were received after 
the appointed day nor the
payment was made in
existing law, but in their
books of accounts they
have accounted for in the
month of July, 2017

6.3 140(5) 7(b) Credit
pertaining to
invoices
issued in
existing law
after
01.07.2017

The invoices were raised in 12,39,27,092/ 6,52,368/
existing law but payment of 
tax under RCM was made
after implementation of
GST for which revised ST-3
returns were not filed as
instructed vide Board's
Circular No.207/5/2017-ST
dated 28.09.2017

6.7 1405) 7(b) Credit of The payment for
inputs & . invoices pertaining

4
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F.No.GAPPL/COM/GSTP/1/2023-Appeal

input services
pertaining to
April, 2017 to
June, 2017

01.06.2017 to 30.06.2017
was made in July,2017
which proves that the input
8 input services were
received prior to appointed
date.

140(2) 6(a) - 100%
Credit availed
on capital
goods

6.4

6.6

As per H.M.69 issued by 8,57,52,517/- 94,06,792/
CERA, the appellant availed
entire credit of capital
goods though 50% of the
credit was availed earliertooowoo. at .

140(5) 7(b) Credit of As per H.M.71 issued by 12,39,27,092/ 2,13,166/
input & input CERA, few invoices Were 
invoices recorded in the book of
recorded in account after a period of 30
the books of days from the appointed
accounts after date. No permission for
a period of 30 such extension was sought
days by the appellant

0

6.5 140(5) · 7(b)
TOTAL 13,75,54,998/

As per H.IM.70 issued by 12,39,27,092/ 71,25,418/- (As
CERA, twice the credit of - the credit was
duty/tax paid on the same already
invoice was noticed. reversed, no

excess credit
availed by the
appellant.)

2.2 The appellant was asked to clarify the above discrepancies. However, the reply
submitted was not found satisfactory. Hence, a Show Cause Notice (SCN)No.GST/15
321/OA/2021 dated 15.02.2022 was issued to the appellant proposing the demand of
Input Tax Credit of Rs.13,75,54,998/- (wrongly availed in their TRAN-1) under proviso to
Section 73(1) of the Act. Recovery of interest under Section 73(5) and penalty under
Section 73(1) was also proposed. The irregular credit of Rs.73,35,542/- availed by the
appellant, as pointed out by CERA which was subsequently reversed by the appellant,
was also proposed to be appropriated. Interest on said amount was also proposed to

O be demanded.

2.3 The said SCN was adjudicated vide the impugned order, wherein the credit to the
tune of Rs.13,66,94,746/- was allowed and credit to the tune of Rs.8,60,252/
(Rs.2,13,166/- + Rs.647,086/-) was disallowed to be transited. and ordered to be
recovered alongwith interest. Penalty of Rs.8,60,252/- was also imposed under Section
73(1) of the Act.

3. Being aggrieved with the impugned order, the appellant have preferred the
present· appeals contesting the disallowed amount of Rs.8,60,252/- on the grounds
elaborated below:

» It is claimed that in the respect of the credit of Rs.2,13,166/- disallowed by the
adjudicating authority, an amount of Rs.82,176/- pertains to re-credit of amount .
earlier reversed on account of non-receipt of job-work goods within 180 days in
terms of provision of Rule 4(5)(a) of CCR, 2004. Under the existing law, the raw
material was sent to job workers (M/s. Nirav Lamination and Karan Paper Mills)
for job work under Rule 4(5)(a) of the CCR, 2004. As the goods were not received

} within 180 days, the credit was reversed. However, subsequently, the goods were
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received from the job-worker, hence, the re-credit of the amount reversed earlier
was taken. Due to implementation of GST and operational difficulties, the job
work material was received only in the month of July, 2017 & August, 2017. As
the dates for filing of ER-1 return was over on 10.7.2017, they declared the said
quantity in the Column 9(a) of the TRAN-1 pertaining to details of goods sent to
job-worker and held in stock on behalf of principal as per Section 140 of the
CGST Act. Though the goods were received after 01.07.2017, but the credit was
availed and reflected in table column 7(b) of the TRAN-1 in terms of Section
140(5) of the CGST, Act. The details of re-credit availed and documents are
submitted.

»> The adjudicating authority for the same set of facts has taken a divergent view.
At para 11.4 of the impugned order, the adjudicating authority allowed the credit
of Rs.78,376/- in respect of the credit of goods sent for job-work goods, on
which credit was reversed earlier but subsequently taken. Considering the
divergent view the credit of Rs.86,176/- taken in respect of. goods received from
job-worker cannot be disallowed.

>> The amount of Rs.1,30,990/- disallowed pertains to service tax paid under
Reverse Charge Mechanism (RCM), where the invoices of service provider are
prior to 01.07.2017 and the payment of service tax was made after 01.07.2017.
The Notification No.18/2017-ST dated 22.06.2017 and Circular No.207/5/2017-ST
dated 28.09.2017 issued were trade facilitating measure for smooth transition of
eligible credit of service tax paid under old regime. The service tax liability was
discharged after July, 2017 and revised ST-3 returns were also filed. However,
due to oversight the credit were not shown in entries 13.1.206, 13.2.3 8 13.3.2.6
in ST-3 but availed the same in GST TRAN-1 return. This is just a procedural lapse,
hence, substantial right of input tax credit on service tax paid on eligible input
service cannot be denied. They placed reliance on following case laws:-

o Circor Flow Technologies India Pvt. Ltd- 2022 (59) GSTL 63
o Flexi Capes Polymers Pvt. Ltd- 2022 (58) GSTL 545
.o Mithila Drugs F.O.No.50159/2022 dtd 02.02.2022
o NSSL Pvt. Ltd- 2021 (5) GSTL 410
o Thorogood Associated India Pvt. Ltd.- 2021(53) GSTL 406

► The credit of Rs.6,47,086/- disallowed pertained to service tax paid under RCM
on input services like GTA, Manpower Service, Security Service, Works Contract,
Legal Service. Invoices were issued prior to 01.07.2017 and payment of service
tax was made after 01.07.2017. Therefore, in terms of Board's Circular dated
08.09.2017, the credit is disallowed only if the service tax credit of tax paid under
RCM is not reflected in the credit column of ST-3 Returns or if the return is not
revised and claims the credit directly in TRAN-1 return. As per the Board's
Circular, the assessee who have filed the ST-3 returns, they can revise their TRAN
1 return and show the balance credit pertaining to tax paid under RCM taken in
ST-3 Returns. Here, in.stead of showing the credit in ST-3 returns, the same was
shown in TRAN-1, the effect is one and the same. Such procedural lapse cannot

.,l,be a ground to reject the credit which otherwise is held admissible. Even
8% ,2} erwise, if the Cenvat credit is not claimed in TRAN-1, the refund can bee4 ·

0

0



0

0

F.No.GAPPL/COM/GSTP/1/2023-Appeal

.claimed under the transitional provisions as per Section 142 of the CGST Act. This
was also held by the adjudicating authority.

► When the credit is admissible the recovery of interest does not arise.

► Imposition of penalty of Rs.86,025/- under Section 73(1) is not sustainable as the
credit availed was duly declared in the TRAN-1 return. As the input tax credit has
not been wrongly availed and utilized, penalty under Section 122(2) (a) cannot be
imposed

. I

4. Personal hearing in the matter was held on 15.02.2023. Shri Vikram Singh Jhala,
Assistant General Manager & Authorized Representative, appeared on behalf of the
appellant. He reiterated the submissions made in the appeal memorandum.

5. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority; submissions made in the appeal memorandum as well as
the submissions made at the time of personal hearing. The issue to be decided in the
present appeal is whether the input tax credit of Rs.2,13,166/- and Rs.6,47,086/
disallowed by the adjudicating authority, in the facts and circumstances of the case, is
legal and proper or otherwise?

6. It is observed that the credit of Rs.2,13,166/- was disallowed by the adjudicating
authority on the grounds that the invoices in question were recorded beyond thirty days
of the appointed day, as stipulated in Section 140 (5) of the CGST Act, 2017. The
appellant, in the appeal memorandum as well as before the adjudicating authority,
however have claimed that out of the total credit of Rs.2,13,166/- disallowed, the credit
of Rs.82,176/- pertains to the raw material sent to job workers (M/s. Nirav Lamination
and Karan· Paper Mills) under Rule 4(5)(a) of the CCR, 2004, which was earlier availed,
but subsequently reversed 'when the goods were not received within 180 days.
Subsequently, after the receipt of goods from the job-worker in the month of July, 2017
& August, 2017, the amount was re-credited in their CENVAT account. But, by that time
the dates for filing of ER-1 return was over, hence they could not reflect this re-credit in
ER-1 Returns. Instead, they declared the said quantity in the Column 9(a) of the TRAN-1
(held in stock on behalf of principal) as per Section 140 of the CGST Act. They have
claimed that though the goods were received after 01.07.2017, the credit was availed
and reflected in table column 7(b) of the TRAN-1 in terms of Section 140(5) of the CGST,
Act. They also contended that the remaining amount of Rs.1,30,990/- disallowed
pertains to service tax paid under Reverse Charge Mechanism (RCM), where the invoices
of service provider were issued prior to 01.07.2017 but the payment of service tax was
made after 01.07.2017 for which revised ST-3 returns were also filed. However, due to
oversight, the credit of such faxes paid under RCM was not reflected in Pt-I of Form ST-
3 in entries 13.1.2.6, 13.2.3 8 13.3.2.6, but the credit was directly availed in GST TRAN-1
return. They have placed reliance on various case laws as· well as Notification
No.18/2017-ST dated 22.06.2017 and Circular N0.207/5/2017-ST 'dated 28.09.2017
issued in this regard.

,Gg? In order to examine the issue in proper perspective, the relevant Section 1405) of
-.' CGST Act, 2017 is re-produced below:
+ ?

-
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Section 140;

(5) A registered person shall be entitled to take, in his electronic credit ledger,
credit of eligible duties and taxes in respect of inputs or input services received on
or after the appointed day but the duty or tax in respect of which has been paid by
the supplier under the [existing law, within such time and in such manner as may
be prescribed], subject to the condition that the invoice or any other duty or tax
paying document of the same was recorded in the books of account of such
person within a period of thirty days from the appointed day:

Provided that the period pf thirty days may, on sufficient cause being shown, be
extended by the Commissioner for a furtherperiod not exceeding thirty days:

Provided further that said registered person shall furnish a statement in such
manner as may be prescribed, in respect of credit that has been taken under this
sub-section.

The above sub-section (5) of Section 140 of the CGST Act, 2017, allows a registered
person, credit of eligible duties and tax in respect of inputs or input services, which were
received on or after the appointed day, but on which the tax was paid earlier and the
invoice or other duty or tax paying documents of the same were recorded in the books
of account of such person within thirty days from the appointed day. Based on these
legal provisions, the adjudicating authority has observed that few invoices were
recorded beyond thirty days of the appointed day as stipulated in Section 140 (5) of the
CGST Act, 2017 and hence the credit transferred by the appellant was disallowed.

6.2 I find that the adjudicating authority has completely ignored the submission
made by the appellant that the credit amounting to Rs.86,176/- pertained to goods sent
for job-work. To deal· with the transitional provisions relating to job-work, there is a
separate Section 141 of the CGST Act, which envisages that where inputs. as such or
partially processed inputs which are sent to a job-worker prior to introduction of GST
under the provisions of existing law [Central Excise] and if such. goods are returned
within 6 months from the appointed day, i.e. 1st July, 2017, no tax would be payable. If
such goods are not returned within prescribed time, the input tax credit availed on such
goods will be liable to be recovered. Also, if manufactured goods are removed, prior to
the appointed day, without payment of duty for testing or any other process which does
not amount to manufacture, .and such goods are returned within six months from the
appointed day, then no tax will be payable. However, for the purpose of these
provisions during the transitional period, the manufacturer and the job worker are
required to declare the details of such goods sent/received for job work in prescribed
format GST TRAN-1, within 90 days of the introduction of GST. Relevant Section 141 is
re-produced below;

SECTION141. Transitionalprovisions relating tojob work. - (1) Where any
inputs received at a place of business had been removed as such or removed after
being partially processed to a job worker for further processing, testing, repair,
reconditioning or any otherpurpose in accordance with the provisions of existing
lawprior to the appointed day and such inputs are returned to the said place on or
after the appointed day, no tax shall be payable ifsuch inputs, after completion of.
thejob work or otherwise, are returned to the said place within six months from
the appointed day:

8
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0

Provided that the period of six months may, on sufficient cause being shown, be
extended by the Commissioner for a furtherperiod not exceeding two months:

Provided further that ifsuch inputs are not returned within the period specified in
this sub-section, the input· tax creditshall be liable to be recovered in accordance
with theprovisions of clause (a) ofsub-section (8) ofsection 142.

(2) Where any semi-finishedgoods had been removed from the place ofbusiness
to any other premises for carrying out certain manufacturing processes in
accordance with the provisions of existing law prior to the appointed day and such
goods (hereafter in this section referred to as "the said goods") are returned to the
saidplace on or after the appointed day, no tax shall be payable, if the said goods,
after undergoing manufacturing processes or otherwise, are returned to the said
place within six months from the appointed day:

Provided that the period of six months may, on sufficient cause being shown, be
extended by the Commissioner for a furtherperiod not exceeding two months:

Provided further that if .the said goods are not returned within the period
specified in this sub-section, the input tax credit shall be liable to be recovered in
accordance with the provisions of clause (a) ofsub-section (8) ofsection 142:

Providedalso that the manufacturer may, in accordance with the provisions of the
existing law, transfer the said goods to the premises of any registered person for
the purpose of supplying therefrom on payment of tax in India or without
payment of tax for exports within the period specified in this sub-section.

(3) Where any excisable goods manufactured at a place of business had been
removed without payment of duty for carrying out tests or any otherprocess not
amounting to manufacture, to any other premises, whether registered or not in
accordance with the provisions of existing law prior to the appointed day and such
goods, are returned to the said place on or after the appointed day, no tax shall be·
payable if the said goods, after undergoing tests or any other process, are
returned to the saidplace within six months from the appointed day:

Provided that the period of six months may, on sufficient cause being shown, be
extended by the Commissioner for a furtherperiod not exceeding two months:

Provided further that if the said goods are not returned within the period
specified in this sub-section, the input tax credit shall be liable to be recovered in
accordance with the provisions of clause (a) ofsub-section (8) ofsection 142:

Providedalso that the manufacturer may, in accordance with the provisions of the
existing law, transfer the said goods from the said other premises on payment of
tax in India or without payment of tax for exports within the period specified in this
sub-section.

. .

(4) The tax under sub-sections (1), (2) and (3) shall not be payable, only if the
manufacturer and thejob worker declare the details of the inputs orgoods held in
stock by the job worker on behalf of the manufacturer on the appointed day in
such form and manner and within such time as may be prescribed.

6.3 In the present case, the goods were sent to job-worker under existing law and
veere not received within 180 days. Hence, the credit was reversed by the appellant and

; · .,..:~! he dates for filing of ER-1 ret~rn was over on 10.7.2017, they_ cou_ld n~t reflect the
'·' in respective ER-1. The goods, however, were subsequently recerved mn July, 2017
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& August, 2017 i.e. after the appointed day. Therefore, the credit of such goods was
directly reflected in Column 7(b) of TRAN-1. In terms of Section 141, inputs as such or
partially processed inputs which are sent to a job-worker prior to introduction of GST
under the provisions of existing law [Central Excise Act] and if such goods are returned
within 6 months from the appointed day, i.e. 1st July, 2017, no tax would be payable.
However, if such goods are not returned within prescribed time, the input tax credit
availed on such goods will be liable to be recovered. In the case on hand as the goods
were returned within six months from the appointed day, the credit of Rs.82,176/- shall
be admissible to the appellant in light of above provisions.

6.4 It is observed that in similar case, the adjudicating authority at Para 11.4 of the
impugned order, allowed the credit of Rs.78376/- on the inputs which were send to job
worker. The inputs were not received within 180 days therefore the appellant reversed
the credit. Further, on receipt of the inputs from the job-worker, the credit was taken by
the appellant, in terms of Rule 4(5)a) of the CENVAT Credit Rules, 2004. This credit was
allowed to be transited by the adjudicating authority. In the instant case, also the
inputs were sent to job-worker under the existing law and such inputs were returned to
the appellant after the appointed day. Hence, no tax shall be ·payable in terms of
Section 141, as such inputs, were received within six months from the appointed day.

6.5 As regards the remaining amount of Rs.1,30,990/- disallowed by the
adjudicating authority, the appellant have claimed that it pertains to service tax paid
under Reverse Charge Mechanism (RCM) on input services like GTA, Legal Consultancy
Service, Manpower Supply service, where the invoices by the service provider were
issued prior to 01.07.2017 and the payment of service tax was made after 01.07.2017 for
which revised ST-3 returns were also filed. However, due to oversight these credit were
not shown in Entries 13.1.206, 13.2.3 8 13.3.2.6 in ST-3, but credit was availed in GST
TRAN-1 return. They placed reliance on various case laws as well as Notification
No.18/2017-ST dated 22.06.2017 and Circular No.207/5/2017-ST dated 28.09.2017
issued in this regard in support of their contention.

6.6 I have, gone through the Notification No.18/2017-St dated 22.06.2017 and
Circular No.207/5/2017-ST dated 28.09.2017. As per the said notification, in terms of
Rule 7(2) of the Service Tax Rules, 1994, the return for the period from the 1April, 2017
to the 30" June, 2017 was to'be filed by 15" August, 2017, in Form 'ST-3' or 'ST-3C', as
the case may be. Further, in terms of Rule 7B(1), the revised return for the period from
1 April, 2017 to 30 June, 2017 was to be filed within a period of forty-five (45) days
from the date of submission of the return under Rule 7. Similarly, the Circular dated
28.09.2017, clarifies certain transitional issues arising with respect to payment of service
tax after 30 June, 2017. In has been clarified that the cases where credit is arising as a
consequence of payment of service tax on reverse charge basis after 30th June, 2017 by
5th/6th July, 2017, the details should be indicated in Part I of Form ST-3 in entries,
13.1.2.6, 13 2.2.6 and I3 3.2.6. Linked entries should be made in Part H of Form ST-3. In
case the return has already been filed by or after the due date, these details should be
indicated in the revised ST-3 return, the time for filing of which is 45 days from the date
of filing .of the return. Once details of such credit are reflected in the ST-3, the assessee

ed to fill in the details in Form GST TRAN-1.
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6.7 In the instant case, the appellant have claimed that they have filed the revised ST-
3 returns but due to oversight the credit were not shown in Entries 13.1.206, 13.2.3 &
13.3.2.6 in ST-3, hence the credit was directly availed in GST TRAN-1 return. The
adjudicating authority has, by invoking the provisions of Section 140(5), disallowed the
credit to the appellant and observed that the appellant should have claimed the refund
of such credit under Section 142 of the CGST Act, 2017.

6.8 It is observed that Section 140(5) envisages that a registered assessee shall be
entitled to take credit where the input/input services are received on or after the
appointed day but duties/taxes were paid by the supplier under the existing law
provided such invoices of duty paid documents are recorded in the books of accounts
of such persons within 30 days from the appointed day. I find that Section 140(5) of the
CGST Act, 2017 has no applicability to the facts and circumstances of this case as the·
services were received by the appellant prior to the appointed day and the taxes were
paid after-the appointed day. I, therefore, do not find merit in above findings of the
adjudicating authority.

6.9 So far as the admissibility of credit is not disputed by the department, I find that
such admissible credit cannot be denied merely because of some procedural lapse. The
CENVAT credit of service tax paid under Section 66B of the Finance Act, 1994 was
available as transitional credit under Section 140(1) of the CGST Act. The Circular No.
87/06/2019-GST, dated 2-1-2019, has clarified that the expression "eligible duties" in
Section 140(1) which are allowed to be transitioned would cover within its fold the
duties which are listed as "eligible duties" at sl. no. (i) to (vii) of explanation 1, and
"eligible duties and taxes" at sl. no. (i) to (viii) of explanation 2 to section 140, since the
expression "eligible duties and taxes" has not been used elsewhere in the Act. Relevant
Section 140(1) of the Act is reproduced below.

SECTION 140. Transitional arrangements for input tax credit. (1) A registeredperson,
other than aperson opting to pay tax undersection 10, shall be entitled to take, in his electronic
credit ledger, the amount of CENVA T credit [of eligible duties] carried forward in the return
relating to the period ending with the day immediately preceding the appointed day, furnished
by him under the existing law[within such time and] in such manneras may be prescribed:

Provided that the registered person shall not be allowed to take credit in the following
circumstances, namely:-

(i) where the saidamount ofcredit is not admissible as input tax credit under thisAct" or

(ii) where he has not furnishedall the returns required under the existing law for the periodof
six months immediatelypreceding the appointeddate; or

(iii) where the said amount- of credit relates. to goods manufactured and cleared under such
exemption notifications as are notifiedby the Government

6.10 Further, I also place reliance on the judgment passed by Hon'ble High Court of
er ' rat in the case of Deendayal Port Trust reported at 2020 (35) G.S.T.L. 188 (Guj.)

ing similar issue. Relevant text of the said judgment is reproduced below:
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"3.1 The petitioner is a body corporate notified under the Major Port Trusts Act, 1963
establishedfor developing, operating andmanaging a majorport in Kandla.

3.2 The petitioner follows the cash system of accounting. The petitioner filed return of Service
Tax in Form ST-3 for the periodfrom 1stApril, 2017 to 30th June, 2017on 14-8-2017.

3.3 It is the case of the petitioner that after filing ofsuch return, it was realized that there were
certain invoices pertaining to the said period which remained unaccounted and consequently,
input tax credit (forshort the "ITC") involvedin such invoices couldnot be claimedin the return of
Service Tax in Form ST-3. The petitioner, therefore, using online facility · available on the
Automation ofCentral Excise andService Tax (forshort the "ACES") filedrevisedForm ST-3 on 17
9-2017, wherein ITC ofRs. 6,94,19,228/ was claimed

3.4 It is the case of the petitioner that it was further realized that some more invoices
remained unaccounted and ITC involved therein amounting to Rs. 99,46,810/- was left out
even in the revised return in.Form ST-3. Thepetitioner, therefore, again tried to file second
revise return so as to claim correct amount ofITC.

"3.5 It is the case of the petitioner that online ACES did not permit the petitioner to file revised
return for the second time. The petitioner, therefore, could not claim the ITC to the tune of Rs.
9946,810/. The petitioner, vide letter dated9-11-2017, requested the Assistant Commissioner of
Goods and Service fax, Gandhidham to consider additional claim of ITC which could not be
claimedsince the ACESportal didnotpermit the second time revision of the return in Form ST-3.

xxxx

9. Having heard LearnedAdvocates for the respective parties andhavinggone through material
available on record, in order to consider the issue raised in this petition with regard to the terms
of filing ofrevisedService Tax return for the second time, it wouldbe germane to refer Rule 7B of
the Rules, 1994 which reads as under:-

"78(1) An assessee may submit a revised return, in Form ST-3, in triplicate, to correct a mistake
or omission, within a periodor(ninety) days from the date ofsubmission of the return under rule
7:

Provided that the revised return for the period from the 1st day ofApril-2017, to the 30th day of
June, 2017, shall be submitted within a period of forty five days from the date of submission of
the return underrule 7.

(2) An assessee who has filed the annual return referred to in sub-rule (3A) ofRule 7by the due
date may submit a revised return within a period of one month from the date of submission of
the saidannual return.

Explanation. - Where an assessee submits a revised return, the "relevant date" for the purpose of
recovery ofService Tax, ifany, underSection 73 of the Act shall be the date ofsubmission ofsuch
revisedreturn."

10. · On perusal of the aforesaid Rule 7B of the Rules, 1994, it permits the assessee to file revised
return in form ST-3, in triplicate, to correct a mistake or omission, within a period ofninety days
from the date ofsubmission ofreturn under Rule 7. Rule 7prescribes for return to be filed under
Form ST-3. As per Rule 7B, it appears that the assessee can revise ·the return filed under Rule 7
within aperiodof90 days from the date ofsubmission of the original return under Rule 7 of the
Rules, 1994. Rule 78 onlypermits the assessee to revise the mistake or omission in the return filed
under Rule 7 within a period of 90 days. If the assessee finds any mistake in the form ST-3 file
under Rule 7 of the Rules, 1994, he can revise the same in multiple documents within prescribed
period The intention of the framing of the Rule is to revise return Form ST-3 filed under Rule 7of
the Rules, 1994.

1.1. In that view ofthe matter, the stand taken by the respondents that once option is exercised
to revise the original return then the assessee cannot file revised return again within prescribed
time period under Rule 78 of the Rules, 1994 is not tenable. ACES portal not allowing the
petitioner to revise the Form ST-3 for the second time within prescribedperiod resulting into
technicalglitches is contrary with the provisions ofRule 7B ofRules, 1994.

____ 12. On one hand, when theACES Portal did notpermit thepetitioner to file revised return
d ;,i r the second time due to which the claim ofITC to the tune ofRs. 99,46,810/- was not

ed in the last return iiiForm ST-3 filedby thepetitioner and on the other hand, when
wa»otitioner entered the correct amount ofITC including the amount ofRs. 99,46,810/- in
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Form Tran-.l while claiming the ITC under CGSTAct, 2017, there is no· mechanism whereby
such claim can be verifiedby the.system and as such there is difference in amount ofITC in
the form of ST-3, in the system and the Form Tran-1 which is filed by the petitioner.
Therefore, in such circumstances, differential amount ofITC ofRs. 99,46,810/- cannot be
denied to the petitioner on the ground oftechnicalglitches notpermitting the petitioner to
file second revised return within the prescribed time period, as there is no prohibition as
per Rule 7B ofRules, 1994 to file revised return more than one time to revise return filed
under Rule 7 ofthe Rules, 1994 within stipulatedperiod under Rule 7B ofthe Rules, 1994.

13. In the opinion of the the Court, the respondents have failed to consider the aspect of
technical glitches to reject the claim of the petitioner on the ground that the petitioner has no
option to revise the return in Form ST-3 once the original return is revised by the petitioner.

14. For the foregoing reasons, the respondents are hereby directed to consider the claim of the
petitioner for the amount ofITC ofRs. 99,46,810/- manually under Rule 78 of the Rules, 1994, so
as to enable the petitioner to take advantage of the order dated 7-2-2020 to revise the Form
Tran-1 to be filed online on or before 31-3-2020. Such exercise shall be completed by the
respondents on verification of the claim ofthe petitioner for the differential amount of the ITC of
Rs. 99,46,810/ within a period of two weeks from the date ofreceipt ofcopy of this order.

15. The petition accordingly, stands disposed of. Rule is made absolute to the aforesaid extent."

[Emphasis Supplied]

6.11 In view of above discussion, I find that the credit of Rs.1,30,990/- is also
admissible to the appellant in terms of Section 140(1) of the CGST Act.

7. Further, an amount of Rs.647,086/- was disallowed by the adjudicating authority,
on the similar findings· that the appellant failed to reflect the service tax paid at Part-I of
ST-3 Return Entries 13.1.206, 13.2.3 813.3.2.6 and linked entries at Para-H of ST-3. The
appellant have claimed this credit pertained to service tax paid under RCM on input
services like GTA, Manpower Service, Security Service, Works Contr_act, Legal Service. All
invoices for such services were issued by the service provider prior to 01.07.2017 and
payment of service tax under RCM was made after 01.07.2017. They claim that this
credit was not reflected in revised ST-3 Returns which is just a procedural lapse, hence,
such credit cannot be rejected which otherwise is held admissible. They also claimed
that even otherwise if the CENVAT credit is not claimed in TRAN-1, the refund can be

0 claimed under the transitional provisions as per Section 142 of the CGST Act.

7.1 The adjudicating authority has observed that the appellant, in reply to the SCN at
Para 3.7, have admitted that they have not filed or submitted the revised ST-3 Return
nor did they file revised TRAN-1. They also did not make any suitable entries in the
statutory records and directly took the credit in their TRAN-1, which is not admissible.
On the contrary at Para 3.7 of the defence reply of the appellant, it is noticed that they
never admitted about non-filing of revised ST-3 returns. In fact, they stated that they
have filed the revised ST-3 Returns. As regards the entries not reflected in the statutory
records, I find this condition is applicable for invoking Section 140(5), which as already
discussed shall not apply in the present case. The invoices showing the proof of service
tax payment made under RCM was produced by the appellant before the adjudicating
authority has not been disputed in the impugned order. So far as the payment of tax is
not disputed, I find that the credit of the same cannot be disallowed based on the
procedural lapse. Thus, based on the detailed findings given in Para 6.4 to 6.10, above, I
· d that the credit of Rs.6,47,086/- shall also be eligible to the appellant considering the

-reflection of such credit in the revised ST-3 Returns as a procedural lapse.
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8. In view of above discussion and the decision of the judicial forum, I set-aside the
demand, interest and penalties confirmed in the impugned Order-in-Original and allow
the appeal filed by the appellant.

9. sf@aaaf ataf Rt n?aft# fqzrt qiala fan starz
The appeal filed by the appellant stands disposed off in above terms. .
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(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad
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To,
M/s. Nirma Ltd,
Nirma House,
Ashram Road,
Ahmedabad-380009

The Additional Commissioner
CGST, Ahmedabacl North
Ahmedabad

Appellant

Respondent

Copy to:

1. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Deputy Commissioner, CGST, Division-VII, Ahmedabad North
4. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.
for-uploading the OIA)
5Guard File.
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