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374)aaaf at n vi uar Name & Address

1. Appellant

M/s Dashrathbhai Purshottamdas Patel,
A/2, Bhagwati Apratments, Opp. Kamal Society,
Nr. Subliash Chowk, Memnagar,
Ahmedabad-380052

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, ~hahjanand Arcade, Memnagar, Ahmedabad - 380052

) aot{ a4fa gr r@ta arr arias srpraaaat as s arr uf zuenfenfa
f) sag T, Gr 31@rant at 3l'QTC'i' nr g=terr 3raa rgd a aar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

Trdal pl g#terr 3re
Revision application to Government of India :

() ta qlzca 3rf@)Ru, 1994 cBl" tITT1 3raa ft aar mgmii a p@lad
tITT1 cpl '3Lf-tfRT # rem qga 3irsfa g+terr 3ITTl0l 3ll':.Tff ~, ~ 'l!Ncbl-<, fclrrr
iarea, ua f@qt, a)ft +ifGra, #ta ta aa, ir f, { fec# : 110001 cpl cBl" 'G'lffr
aRe
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

ii) zufe Ta at TRmr i a at gr cBl-<1!.511~ 'ff fcl:Rfr '.i-J0-sii11-< m ~ cBl-<1!.511~ if
m fcl:Rfr ~0,SjlJJ'I! °ff~ :.i-jO,SjlJJ'< if 1=fTC'1' ~ \i'fm ~ l=JTlf if, m fcl:Rfr ·.i-i0-sJlll-<, 'lJT ~ if 'qffi
az fa#Rh arr m fcpm 'fl o,sp 11-< if 'ITT 'l'fR1 #ufn hr+ ge st I

In case of any loss of goods where the loss occur in transit from a factory to a
use or to another factory or from one warehouse to another during the course of
sing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'liffif cf> m-ITT fat lg zu v? Ruff ma R amt faff suzjr yen el ra LR
~~ cf) iWc': cf) ~ if "GIT 'liffif cf) mITT" fcpm ~ m ml" if Rafa ?1

(A)

(B)

(c)

(1)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if 6nra al surd zyca # :fRfR cf) ~ "GIT ~ cfifuc l=fRf t { & st ha smr uit ga
earn gi Ru a garfa 3mgr, 3rt a gr uRa ala w a ar if faa arfefrm (.2) 1998
Irr 109 err fga fhg mTg ID I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ala Garza zyea (r8la) ara8), 2o01 a fm 9 a 3if faRfe qua in g-s at
,Rei i, ha 3re # uf 3mar ha Reita8t mr # flu-3mzr vi 3rate amt at
at-at ufji mer fr am4aa fhu 5arr af1 sr r1 arr z. l 4grgfhf a siifa err
35-z # fiffR # qrar rd # rr €ln--s are al 4fa #ft el aReg 1

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

0

(2) RfaGa 3daa # er ui ia a ga ara ql zn sra am gt at u1 2oo/-tI
at urz 3jl ugi vicarag ala vnat st ill 1 ooo /- c#l" i:#rx-r 1j1TflFf c#l" ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr gycan, €tr sud zyc vi hara ar4)tu nrznf@au a uf 3r@)a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) {tu Una ca 3f@fa, 1944 6t err 35-4/35-< cf> 3@T@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) saffaa 4Ro 2 (1)a i sag rursrarar # 3r4ta, sr@tat i #ta ye,
ab€ha Gqra yc ya hara 3r4lat rrf@raw (frbc) at uf2ea 2flu f)f8a,
rsnarara # 2",Tel, gm4If] 44q ,3/#a7 ,[@#ya/F,I&n7la -a800o4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali' Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form

· of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) rf g or?r i a{ Te sr#ii qr "ff17rcM NcTT % t re@ta pa sitar a frg #)a cnr :fRfFl
3ajar a h fan art afey g a a za gg a9 f frat u&ht arf a # fr
zrenerf 3rfl6Rt mrzn@raw ant va 3r@le znt #tu war t v m4a fan urat&t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the oQe
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

{4) .--l.J Ill I C"l 1 yea arf@fa 197o ran ig1fr #t~-1 a sifa feufRa fa¢ 3gar arr
3naa n Te 3rear zqenfenf fufu ,1feral 3rag i u@ta# ga u. ti'< xi1.6.5o ~
cnf arzarezr zyca fea au slat afey
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga al if@era mi alt fir aa ar fznii at sit sf en 3naff fau Grat & ut
#tat zca, a4ta sqlz gc vi hara rl#ta nrzurf@raw (arfffaf@e) mi=!, 1982 If
frri%d%1

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) l zyca, a€tu snraa glean ya hara ar@4ta <nrnf@ran (R@rec), a 1J@. 3NlcYIT cfi
mt4a afar in (Demand) ya is (Penalty) cnf 10% 'l<fa aza sffarf ?ireaiif@,
~'l<f \JJi:rr 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

±4juGalca sitatah sifa, gfragt "afaralii"(Duty Demanded) 
(i) (section) is ±upaafuffafr;
(ii) mm ·Terala 2fezalfr,
(iii) razzfui±fu 6aaz±aft.
aqua«Raarrus qas #lgetar, srfha af@a aa#fg qaaa
fa.m llm% . .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) .
Under Central Excise and Service Tax, "Duty demanded" shall include:

· · (i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

< snzraf orfhauraur ar sf zyes srrarye uraus f@a1fa gt atr fzmgyes
·-,.. w 10%~1R '3ITT" ul'ITTW<:IB~ .RI ct I ffi.a slraaush104Taru cf?9' "GIT~ ~ I

~;,:,:t::,:;i% In view of above, an appeal against this order shall lie before the Tribunal onf± %##j @lent or 10% of the duty demanded where duty or duty and penalty are in dispute, or
\;, ~ ....~j-dity, where penalty alone Is in dispute.'
'1>"'q,. --~.~~#) ., s"°s» ·
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F.No. GAPPL/COM/STP/2230/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Dashrathbhai Purshottamdas Patel, A/,

Bhagwati Apartments, Opp. Kamal Society, Nr. Subhash Chowk, Memnagar, Ahmedabad 

380052 (hereinafter referred to as "the appellant") against Order-in-Original No.

CGST/WT07/RAJ/70/2022-23 dated 28.04.2022 (hereinafter referred to as "the impugned

order") passed by the Deputy Commissioner, Central GST, Division VII, Ahmedabad North

(hereinafter referred to as "the adjudicating authority"").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AJEPP9852C. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the Financial Year 2014-15, it was noticed that the appellant had earned an income of Rs.

17,15,500/- during the FY 2014-15, which was reflected under the heads "Sales/ Gross Receipts

from Services (Value from ITR)" or "Total amount paid / credited under Section 194C, 194I,

194H, 194J (Value from Form 26AS) provided by the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way of providing taxable Q
services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-II/Div

VII/A'bad North/TPD/1/20-21 dated 27.09.2020 demanding Service Tax amounting to Rs.

2,12,036/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the Finance

Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c), Section 77(2) &

Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount )

of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 98,751/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2014-15 and remaining demand of

Service Tax was dropped. Further (i) Penalty of Rs. 98,751/- was also imposed on the appellant

under Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(1)(a) and Section 77(1)(c) of the Finance Act, 1994; and (iii) Penalty

of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for

not submitting documents to the department, when called for.

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal

o the following grounds:
Ta
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F.No. GAPPL/COM/STP/2230/2022-Appeal

o They requested to reconsider the facts of the case and adjudicate the matter again based

on their submissions, which has been grossly neglected in the impugned order.

o The appellant is not subject to service tax as he has not crossed the threshold limits of
service tax for provision of his services.

o The data as reflected in Income Tax is erroneous for not having the breakup bifurcation

of Sales of Goods and Sale of Services by the appellant, due to a gross error committed

by the accountant and tax consultant of the appellant.

o The appellant had always disclosed a Major Amount on Expenditure side of Profit and

Loss Account towards "Materials Purchases", which is self explanatory to the case that

appellant is dealing in both Materials and Services of Electrical Products. The break-up
of Sales and Service is as under:

(Amount in Rs.)
Sales Account 17,15,500/

- Electric Material Sales 9,16,550/
- Labour Income - Electrical Contracts 7,98,950/

0 The accountant and tax consultant of the appellant has erred in Income Tax and has

reflected whole of the Sale of Materials as well as Services under the single umbrella of

Sale of Services under "Sale/Gross Receipts From Services" in ITR, which is not the fact
as evident from above table.

0 The adjudicating authority has erred as the threshold limit of applicability of Service Tax

is not surpassed and adjudicating authority has applied Service Tax on the amount which
is not applicable to Service Tax at all.

0 The adjudicating authority has imposed a penalty of Rs.10,000/- under Section 77(2) for

contravention of provisions made there under, but they again submitted that the fact that

there is no contravention of the provisions as the appellant has not surpassed the

Threshold Limit of Service Tax and so there does not arise any Service Tax Liability aid

consequently there is no_ contravention of provisions and hence penalty can not be
imposed on them.

o On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed
and set aside.

A\ On going through the appeal memorandum, it is noticed that the impugned order was

~~don 28.04.2022 and received by the appellant on 28.04.2022. However, the present appeal,

#
4 ''
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F.No. GAPPL/COM/STP/2230/2022-Appeal

in terms of Section 85 of the Finance Act, 1994 was filed on 26.07.2022, i.e. after a delay of 29 •

days from the last date of filing of appeal. The appellant have also filed an Application seeking

condonation of delay vide letter dated 10.08.2022 stating that in the preamble of the impugned

order, the time period mentioned to file the appeal is 3 months from the date of communication

of order.

4.1 Before taking up the issue on merits, I proceed to decide the Application filed seeking

condonation of delay. As per Section 85 of the Finance Act, 1994, an appeal should be filed

within a period of 2 months from the dates of receipt of the decision or order passed by the

adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of the

Finance Act, 1994, the Commissioner (Appeals) is empowered to condone the delay or to allow

the filing of an appeal within a further period of one month thereafter if, he is satisfied that the

appellant was prevented by sufficient cause from presenting the appeal within the period of two

months. Considering the cause of delay given in application as genuine in as much as the

appellant is not registered with department, I condone the delay of 29 days and take up the

appeal for decision on merits.

5. Personal hearing in the case was held on 06.03.2023. Shri Amit Pavagadhi, Authorized

person, appeared on behalf of the appellant for personal hearing. He reiterated submission made

in appeal memorandum. He submitted ITR-V for FY 2012-13 and FY 2013-14; Computation of

Income, Balance Sheet and Profit & Loss Account for the FY 2013-14 during the course of

hearing.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the period FY

2014-15.

7. I find that while adjudicating the case, the adjudicating authority has already dropped the

demand of service tax on the value of sale of goods shown by the appellant in their Profit & Loss

Account for the FY 2014-15. I also find that the adjudicating authority had confirmed the

demand of service tax for the FY 2014-15 on the taxable value/ labour income of Rs. 7,98,950/

observing that the appellant have not submitted any document for FY 2013-14. Therefore,

income of FY 2013-14 cannot be ascertained to give benefit of SSI exemption or the period FY

2014-15. The adjudicating authority, while confirming the demand of service tax, held as under:

"17.1 ......

Therefore, I hold that assessee is liable to pay Service Tax on labour income ofRs.

· . 7 98, 950/- for the period of FY 2014-15. Further, assessee had not submitted any

ment ofFY 2013-14. Therefore income can't be ascertain to give benefit ofSSJ
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F.No. GAPPL/COM/STP/2230/2022-Appeal

exemptionfor the period 2014-15. Assess has not submitted any documentsfor thefurther

period. But since taxable value of services of assessee for the FY 2014-15 was Rs.

7,98,950/- noticee is eligiblefor the benefit of10 lakh by virtue ofNati. No. 33/2012-ST

similarly total taxable services rendered by noticee amount so Rs. 7,99,950/- for the

periodFY2015-16, therefore the noticee is eligiblefor the benefit ofRs. 10 lakh by virtue

ofNati. No. 33/2012-STfor the FY2016-17"

8. I find that the main contention of the appellant is that the adjudicating authority has erred

in not granting benefit of value based exemption as the threshold limit of applicability of Service

Tax is not surpassed by them and adjudicating authority has applied Service Tax on the amount

which is not applicable to Service Tax. I find that the benefit of threshold limit of exemption for

the FY 2014-15, as per the Notification No. 33/2012-ST dated 20.06.2012, is dependent upon the

value of taxable services provided during the FY 2013-14. I also find that the appellant have

Q submitted Profit & Loss Account for the FY 2013-14 during the course of hearing, which shows

Rs. 16,54,300/- in the head of "Labour Income". Since, the labour income of the appellant in

preceding year i.e. FY 2013-14 was more than Rs. 10 lakh, the appellant is not eligible for

benefit of threshold limit of exemption for the FY 2014-15. Thus, I find that the impugned order

passed by the adjudicating authority confirming service tax on the taxable value/ labour income

of Rs. 7,98,950/- denying threshold limit of exemption is legal and proper.

9. In view of the above discussion, I uphold the order passed by the adjudicating authority
¥

and reject the appeal filed by the appellant.

10.

0 The appeal filed by the appellant stands disposed of in above terms.

" .o ore,
(Akhilesh Kumar) o3.

Commissioner (Appeals)

Attested

(R.i iyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST

To,
M/s. Daslu·athbhai Purshottamdas Patel,

A/2, Bhagwati Apartments,

Opp. Kamla Society,

Nr. Subhash Chowk, Memnagar,
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Ahmedabad - 380058

The Deputy Commissioner,

CGST, Division-VII,

Ahmedabad North

Respondent

Copy to:

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

3Guard Fie

6) PA file
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