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erg (3r9ea) arr uRa
Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. 17/AC/D/KMV/2021-22~: 27/28.01.2022 issued
by Assistant/Deputy Commissioner, Division-Ill, CGST, Ahmedabad-North

31l-1"1&1cbi:IT cl?f rfTl7 ~ ~ Name & Address

1. Appellant

M/s Kanubhai Lajibhai Patel,
Proprietor of M/s. Savaram Engineers,
B-1, Zalavadi Kadva Patidar Society,
Bechraji Road, Viramgam, Dist:Ahmedabad-382150

2. Respondent
The Assistant/Deputy Commissioner, CGST,Division-11I, Ahmedabad North ,
2nd Floor, Gokuldham Arcade, Sarkhej-Sanand Road,Ahmedabad - 38221 0

at{ anfk z 3rfl arr2gr arias 3lj1:rcf cj?xfil t· "ill ae <a ml a 4fa zrenferfa
f al; Tg var 3#feat at 3rfta ur gr)eru 3a wgd a mar & I .

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

+TTd Tl pr grtero 3re
Revision application to Government of India :

() 4a 5al zca 3rf@/fr, 1994 cti t1m 3aa Ra sag ng nai k a i qa
t1m cITT \j"q-tlffl cfi ~[fl, q,ugcb cfi 3fc=rT@ greru 3rr4at 3ref fa, rd var, f@a
iarea, Ga f@qt, atft ifGr, Rat +at, via mf, { fact : 110001 "cbT cBl° ~
afg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) <Tfq ~ ctJ- NR us }Rt if arar fa# arr m 3lrlf cbl-<-&11 "Ff
a fa#t asrn a rut i ma a art g; if T-1', qt fat osrm zn qusr a "ifIB
ae fa8t rat a fa# srasrur st ma al vu zlr g{ st1

In case of any loss of goods where the loss occur in transit from a factory to a
house or to another factory or from one warehouse to another during the course of
ssing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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'lffiG # are fh#t rz zn rt i Plllffaa l'.f1c'f ~ m llT0. a Raft i qt yea aa ma ur
~~ cfi me cfi ~ ii \JfT a7rd are fat r, qr rag # Hllffaa -g I

(A)

(B)_

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zuf zrc al pram fag Rn and are (aura u per ) ff fan ma re ztt

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3ifaUna al sa zcn # :f@Rfr i sq@) fe rn #t r{ & st ham sit sa
err gi Rm a 4fa 3mgr, 3r@ta a gr uRa ata u zu arRa 3rfefu (i .2) 1998
t!R1 109 8ffi~~· Ti\( if I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed. by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a4a snraa zycs (3rt=a) fmra&, 2oo fzm 3iafa Rafe qua in-s # a
~ ii, ~ 3Tizyf cfi qfu 3Tizyf ~ fu;:ncn ~ cTl1 l=fIB cfi 'J-flm Tei-3rr?gr vi r8a rag at
a-at uRi a arr 5fra 3nae fan urat af@gt Ga Tr arar • nr q7ff 3inf err
35-~ ii frrmfu, I/5T cfi :fTdR # rd # er €tn--s area l uR 'Jft m-;fr ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ffaa 3rdaa er gt vicar a va Garg q) zu Gm a zt at q2) zoo/- t 4rar
~ '3iTT/ 3ITT Gr&sf vicar van v ala a vnat -g) ill 1 cioo /- #l 6ha 471ar l ug I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#ta zyca, €ta Gula zyc vi hara 3r4tar4 urn~@rar ,R 38t
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) aha ara yea 3/f@)fm , 1944 #t earl 35-it/35-~ cfi 3fa"r@:-

LJnder Section 35B/ 35E of CEA, 1944 an app_eal lies to :-

(6) safRra qR8a 2 (1) a i aarg ra # 3rara al 3r@la, 3r@at a m fl zcn,
a4tu sra yc vi hara 3rd)#ta nrznf@raver (free) at uf2ea 2flu f)feat,
rszrara # 2"1,1II, &gm,If] 44d ,34al ,[ya#,In4(al -as0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) af z 3mat i a{ pa an2sii atarr sat & at rt pa it fryh a :fIBR
3ajar ir a fan urm aReg g au # sta g a fa frat rd) arf a ah a frg
z,en7Re,Re 3r4lat1 urzn@raw al ga rft z a4tu val at a 3naa f@an Gar t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to a·void scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) rlJ1lJ1c1ll ~cYcf) ~ 1970 <:r~ mntmr -~ 3rgqfr--A a siafa feffR fag 3gar a
34aa zn a 3rt zaenfe,fa fufa If@rarl mag a r2)a #t va #f "C!7< X'i.6.50 rffi
cnr rllllllcill ~ fccR: cYflTT "ITTrJT~ I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga 3it if@r raj at fzirua ar Pai at 3i 'lfr RlR ~ ~ \JJTcTI t \Y[T
ftl zycn, a{tr 3Trad ye vi ara at@ltu urznf@raw (arufRaf@) fa4, 1982 if
Rf2a

Attention in invitee! to the rules covering these and other related matter.
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

0

(7) x-WTT ~. ~ '3('llli:;rl ~<:CP -C:cf ~fcffc!r< 3lcfrcfr<:r rlfTilT~f (Rrec), a 4f or4a a
,wrc;T afari (Demand) ga is (Penalty) cnr 1o% qas czar Jff.:rcrrq % I~.
34f@rasear qaw o a?ts su ? !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~3fR~c!5xW~'~QlTIT "CP(Jo[fcBl'l=frT"(Duty Demanded) -
(i) (section) is mphaeaffRaft;
(ii) iWfPR@~wi&cBl' "{JTT<T;
(iii) hr&zhefit asfuaaa2rzf.

q %wrsa 'if@a arfta a us? qa ear 6l getar a, '3flfu:r ' Gfru@mw fmJ:wr~ Gfr{T

fear rare.
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr arr2r h ff arflr If@rwramrrus yes srerar zyeca ur aus faff@a it atjfagyes
, h tomar w sit ssibaa avs fa@a l as avsa 10mraru alstraft el

- 'oz' 8$ Rev», »

(
. ~ ~.,.,,o .,_ <,.."';~1 In view of above, an appeal against this order shall lie before the Tribunal ons -~ ) • ment of 10% of the duty demanded where duty or duty and penalty are in dispute, or: e± ±#rely. where penalty alone is in dispute."
~ o',)). -. .... !;,"t:2, <?«o , as ·'
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ORDER-IN-APPEAL

The present appeal has been filed by MIs. Kanubhai Laljibhai Patel, Proprietor of Mis.
Savaram Engineers, B-1, Zalavadi Kadva Patidar Society, Bechraji Road, Viramgam, Dist:

Ahmedabad - 382150 (hereinafter referred to as "the appellant") against Order-in-Original No.

17/AC/DIKMV/2021-22 dated 27/28.01.2022 (hereinafter referred to as "the impugned order")

passed by the Assistant Commissioner, Central GST, Division III, Ahmedabad North (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AFKPP4549Q. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the Financial Year 2014-15, it was noticed that the appellant had earned an income of Rs.

2,68,12,378/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" or "Total amount paid / credited under Section 194C,

1941, 194H, 194J (Value from Form 26AS)" provided by the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the ()

applicable service tax thereon. The appellant was called upon to submit copies of Balance Sheet,

Profit & Loss Account, Income Tax Return, Form 26AS, for the said period. However, the

appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No.

III/SCN/DC/Kanubhai/16/20-21 dated 23.09.2020 and Corrigendum to the said SCN dated

28.09.2020 demanding Service Tax amounting to Rs. 33,14,009/- for the period FY 2014-15,

under provision of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of

interest under Section 7 5 of the Finance Act, 1994; and imposition of penalties under Section

77(1)(a), & Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un

quantified amount of Service Tax for the period FY 2015-16to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 33,14,009/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with -Interest under

Section 7 5 of the Finance Act, 1994 for the period from FY 2014-15. Further (@) Penalty of Rs.

33,14,009/- was also imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) of the Finance Act,

1994 for failure to take Service Tax Registration.

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act, 1994 on 25.03.2022. However, it is observed that they have

submitted Form GST DRC-03 dated 24.03.2022 for the amount @ 7.5% of Service Tax

ed as pre-deposit in terms of Section 35F of the Central Excise Act, 1944 and Section 83

inance Act, 1994 along with their appeal.
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3.1 The CBIC, consequent to the rollout.the integrated CBIC-GST Portal, vide Circular No.

1070/3/2019-CX dated 24.06.2019 directed that from 1 July, 2019 onwards, a new revised

procedure has to be followed by the taxpayers for making arrears of Central Excise & Service

Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC, vide
«,

Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax Section

CBEC, also instructed that the payments through DRC-03 under COST regime is not a valid

mode of payment for making pre-deposits under Section 35F of the Central Excise Act, 1944 and
Section 83 of the Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the Tribunal

or Commissioner (Appeals), as the case may be, shall not entertain any appeal () under sub

section(]) ofSection 35, unless the appellant has deposited 7.5% ofthe duty, in case where duty

or duty and penalty are in dispute". These provisions have been made applicable to appeals

under Section 85 of the Finance Act, 1994.

0 5. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, I 994, "Subject to the provisions ofthis Chapter, in hearing the appeals and making order

under this section, the Commissioner ofCentral Excise (Appeals) shall exercise the same powers

andfollow the same procedure as he exercises andfollows in hearing the appeals and making

orders under the Central Excise_ Act, 1944 (1 of1944)".

6. Therefore, the appellant, vide letter dated 14.11.2022, was requested to make the pre

deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated 24.06.2019

and submit the document evidencing payment within 10 days of the receipt of the said letter. It
was also informed to the appellant vide the said letter that failure to submit evidence of pre

deposit would result in dismissal of the appeal for non-compliance in terms of Section 35F of the

central Excise Act, 1944. As no_ reply was received from the appellant in response to the

aforesaid letter dated 14.11.2022, vide another letter dated 24.02.2023, the appellant was again

informed to submit the proof of pre-deposit paid in the above appeal within a week time and also

informed that failme to submit evidence of pre-deposit would result in dismissal of the appeal for

non-compliance in terms of Section 35F of the Central Excise Act, 1944. However, till date, the

appellant has not submitted any intimation or proof of the payment of the said pre-deposit, if any,

made by them. Hence, the appellant have failed to comply with the requirement of payment of

pre-deposit.

7. The Commissioner (A) shall not entertain any appeal unless the appellant has deposited

7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty (where the

penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms of Board's

Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was invalid payment.

Though sufficient time was granted to the appellant to make the revised payment in terms of

ular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish proof of revised payment
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of pre-deposit of 7 .5% of the duty made. I, therefore, dismiss the appeal filed by the appellant for

non-compliance of the provisions of Section 35F of the Central Excise Act, 1944 as made

applicable to Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

8. In view of the above, the appeal filed by the appellant is dismissed for non-compliance of

the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to Service Tax

vide sub-section (5) of Section 85 of the Finance Act, 1994.

9. sr4aaf art af Rt nu&sfa Rqzlt sq)rm ad afar sar%1

The appeal filed by the appellant stands disposed of in above terms.

- {) +4%f N)-,v- ..
(Al±its} konar)

Commissioner (Appeals)

Attested

(R.iiyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Kanubhai Laljibhai Patel,

Proprietor of Mis. Savaram Engineers,

B-1, Zalavadi Kadva Patidar Society,

Bechraji Road, Viramgam,

Dist: Ahmedabad - 382150

The Assistant Commissioner,

COST, Division-III,

Ahmedabad North

Appellant

Respondent

Copy to:

I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, COST, Division III, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

536uard File

6) PA file
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