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3TgeRT (3rdler) gy uTiRe _
O Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original No. MP/52/dem/ACI21-22/HNM  R=ife: 28.03.2022,
issued by Deputy/Assistant Commissioner, Division-ll, CGST, Ahmedabad-North

& qIeTepal T A9 TG Udl Name & Address

1. Appellant

M/s GTPL Hathway Limited,

C-202, 2™ Floor, Sahjanand Shopping center,
Swaminarayan Mandir, Sahibaug,
Ahmedabad-380004

2. Respondent .
The Assistant Commissioner, CGST,Division-ll, Ahmedabad North , 3
Floor,Sahjanand Arcade,Opp. Helmet Circle, Memnagar, Ahmedabad — 52.

B A 59 N S F AT T FAI © Al 98 39 IMe: B Uiy JUReAfy
S 9Oy TQ e MBI BT S AT YeRIET ST YR PR |l © |

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way .

ARG TRGR BT TANETT IS
Revision application to Government of India :

()  BEIY ST Yok IRIFTA, 1994 B URT SR A 9¢ Y AHE © 9N H qaied
URT P SU-YRT B GUH WGP b S gAY Jaed i WRE, YR WeR, fdw
ey, JToe fur, el |fiter, Sfes 9 Waw, @ AR, T8 fiwel ¢ 110001 BT B S
1B |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

iy O 9a @ N @ Ame ¥ o Wi B eRE W Rl WUerR a1 8 BRET |
7 Pl WUSMTR § gER HUSTTR ¥ Hel o o §Y AW H, a7 el woermR O WoeR § A
TE 5 PR § a7 B wosrR # 8 A @) ufHar & SR g% 8 |

-~

Y _e,ﬁw'gl‘\uouse or to another factory or from one warehouse to another during the course of
A C

/> e () In case of any loss of goods where the loss occur in transit from a factory to a
" py

gcessing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

A e BT YA By e WRa @ IR (re A1 e ) Frafa e e e

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

SiftF Saared @ Swred Yo @ YA B o o Sy dfte A @ 8§ SR U aew o g9
URT U M & garfee  anged, ol ® g1 WG 9 WAI WR A1 915§ fw affifgm (H2) 1908

eRT 109 ERT Figaa B¢ 1Y &

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

ST SeT goop (endie) Fromre, 2001 @ M 9 @ sfavia fafifde gow Wew su-s § @
gl & ORT ey @ ufy ey IRT Refe @ dW A $ AR ooy Ud el ARy @l
<1yt @ iy S endew e o =Ry | Swe A Wi g P gy @ Sl en
35-3 # fAUiRa O & WA & g B AT R—6 AT @l g off 89 =R

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the OlO and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account. '

R aMies @ W1 o8l Werd @d e o WO a7 99 B9 8 a1 W 200/— B T
® SN 3R Rl Yol YA U g | Wil 81 Al 1000/ — I B YIae @ ] |

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

A Gob, B=1d IUTE Yob Yd HaThR QG Araifieer & ufey ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

BT SUTGT Yoob IAAIH, 1944 Bl ORI 35—d1 /36—F & fa—
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

SRIfIR URTST 2 (1) & ¥ FAMQ AR & Ifeldl Sl 3dic], U@l & AFel H Wi Yo,
Bl Sed Yob T WA} ey IrieeRr (feee) @ uitem eEm gifsar,

argaTaTe ¥ 2" WIS, SEHTC Ha ,3RERdl ,IRERANR, S{gHaraTq —380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand
/ refund is upta 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) AR =w AW ¥ B 4 AT BT FARY BT § A IS qF W B R TR BT g€
SUga e W fhar oM @Ry 39 9w @ g0 g0 N R forer wd e 9 wue @ R
TRy ardiefla <mrnfraRe & ve arfiel a1 S ARGR BI UH ATde fHar e € |

In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) wrarad od ARFEE 1970 T IR @ A1 & afia Mg fFu sgaR v
O memamﬁaﬁﬁmm@aﬁ?%mﬁﬁmaﬁwmﬁq??ﬁ%oﬁ
H T Yo Cde ST B BMRY |

One copy of application or O.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-| item of the court fee Act, 1975 as amended.

(5) 39 3R Wdfd Al @ FgE B el Frm @ ok o e el fhar S 8 S
A god, D ST Yo U4 AR el <aieieRer (Graifafl) fraw, 1982 H
RIESR '

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) & Yed, BT IR PP U4 AAIER AU =TTierhRon Re), & oy ofiel &
oSl ¥ S T (Demand) UG S8 (Penalty) @1 10% Jd STHT &RAT AT § | §IaiD,

G{WU@;W 10 PAS FUY T [(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

FIT I Feob &ﬁ?'\ﬁmmammﬁa XM BT "aied $1 A" (Duty Demanded) -
(i) (Secnon)@_s"nD & dga i iRy,
(i)  forn e Ide Hise o ARy,
(i)  Ide wise Frmi F fFaw 6 & dagd <g AL

> %ﬁa?'ﬁ%m'ﬁmﬁwﬁmﬁ,m'a@ﬁmﬁ%mﬁﬁw
RIS _

(O.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre- deposnt amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;

(i) amount of erroneous Cenvat Credit taken;

(iiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.
‘ W%ﬁﬂamﬁm%m&mwwmwmmmaﬁmﬁmww
e S, YT TR SR STet e aus RiaTfad 8 a9 aUs ¥ 10% WA TR B 91 A 6

In view of above, an appeal against this order shall lie before the Tribunal on
o ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or
béRalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. GTPL Hathway Limited, C-202, 2" Floor,
Sahjanand Shoppiﬁg Center, Swaminarayan Mandir, Sahibaug, Ahmedabad - 380004
(hereinafter referred to as “the appellant”) against Order-in-Original No. MP/52/Dem/AC/21-
29/HNM dated 28.03.2022 (hereinafter referred to as “the impugned order”) passed by the
Assistant Commissioner, Central GST, Division II, Ahmedabad North (hereina_fter referred to as

“the adjudicating authority™).

2. Briefly stated the facts of the case are that the appellant are engaged in providing services
viz.  Advertising Agency Services, Broadcasting Services, Cable Operator Services, Business
Auxiliary Services, & Internet Cafe Services and were holding Service Tax Registration No.
AACCG6676MST001. During the course of investigation, by the officers of the DGGI,I Regional
Unit, Vapi, it was noticed that the appellant had imported Set Top Boxes on CIF basis and not
~ properly discharged the Service Tax liability on “Ocean Freight Services” under RCM.

2.1 It appeared that vide Notification Nos. 15/2017-ST and 16/2017-ST both dated 13 April,
2017 read with Board Circular N0.206/4/2017-Service Tax dated 13.04.2017, as amended, the
importer of goods as defined in the Customs Act, 1962 has been made liable for paying service
tax in cases of services of transportation of goods by sea provided by a foreign shipping lineto a
foreign charterer with respect to goods destined for India. This change has come into effect from
23rd April, 2017. In the wake of these changes, the appellant was required to pay the service tax
on the above service under RCM as recipient of such service. But, they had not paid Service Tax,
which amounting to Rs. 11,23,353/- (S.T. Rs. 10,48,463/-, KKC Rs. 37,445/-, SBC Rs. 37,445/-)
on CIF value of transportation of imported goods; by vessel from a place outside India to the

customs station in India during the period from 23.04.17 to 30.06.2017.

2.2 The appellant had made import of two consignments during the period from April-2017
to June-2017 and the Service Tax liability of the appellant under RCM on the expenses incurred
as “Ocean Freight” was ascertained at Rs. 11,23,353/-, which was paid by the appéllant under
.protest vide DRC-03 dated 29.05.2020. However, the appellant had not paid interest and penalty

on the same.

23 Therefore, a Show Cause Notice bearing No. V/ 15-02/DGGI/Vapi/18-19 dated
24.03.2021 was issued to the appellant by the Deputy Director, DGGI, Regional Unit, Vapi,
proposing demand of Service Tax amount of Rs. 11,23,353/- in terms of proviso of Section
73(1) of the Finance Act, 1994 along with iriterest under Section 75 of the Finance Act, 1994;
proposing appropriation of the amount of Rs. 11,23,353/- already paid vide DRC-03 dated
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29.05.2020 against the said Service Tax demand and proposing penalty under Section 78(1) of
the Finance Act, 1994.

24  The said SCN was adjudicated by the adjudicating authority ex-parte vide impugned
order wherein the demand of Service Tax amounting to Rs. 11,23,353/- proposed in SCN was
confirmed under the proviso to Section 73(1) of the Finance Act, 1994 along with interest under
Section 75 of the Finance Act, 1994 and penalty of Rs. 11,23,353/- was also imposed on the
appellant under Section 78(1) of the Finance Act, 1994. In the impugned order the adjudicating
authority also order for appropriated the amount of Rs. 11,23,353/- already paid vide DRC-03
dated 29.05.2020 against the said Service Tax demand.

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal

O : on the following grounds:

o The adjudicating authority failed to appreciate that the appellant had not received any
service which shall be subjected to Service Tax under the Act. The adjudicating authority
failed to appreciate that the provisions of reverse charge mechanism were not applicable

to the appellant being the importer.

o The adjudicating authority erred in passing the impugned order confirming the demand of
Service Tax despite of the decision of Hon'ble Gujarat High Court in case of SAL Steel
Limited v. Union of India 2020 (37) GSTL 3, which was having binding effeét over the
case and the adjudicating authority had committed a serious mistake of violating judicial

@ discipline while passing the impugned order.

o The adjudicating authority was not justified in confirming the demand of Service Tax of
Rs. 11,23,353/- on the basis of the notice which was issued beyond the period of
limitation provided in Section 73(1) of the Finance Act, 1994 and in invoking larger

period of limitation.

o The adjudicating authority was not correct in demanding interest under Section 75 of the
Finance Act, 1994 and not justified in imposing penalty under Section 78 of the Finance

Act, 1994,

4. Personal hearing in the case was held on 06.03.2023. Shri Rahul Patel, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum. He submitted a copy of judgement of Hon’ble High Court of

o 3 /
L) A
A

w1 ﬂ;?@.uj arat passed in the case of M/s. Sal Steel Ltd.
RiTnry W.; :‘h
@
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S. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
the demand of service tax against the appellant along with interest and penalty, in the facts and
circumstance of the case is legal and proper or otherwise. The demand pertains to the period

April-2017 to June-2017.

6. I find that main contention of the appellant is that the adjudicating authority has erred in
~ passing the impugned order confirming the demand of Service Tax despite the decision of
Hon'ble Gujarat High Court in case of SAL Steel Limited v. Union of India 2020 (37) GSTL 3,
which was having binding effect over the case and the adjudicating authority had committed a

serious mistake of violating judicial discipline while passing the impugned order.

6.1  However, I find that the appellant at the stage of adjudicAation did not file any reply and
also not attended the personal hearing. The appellant, at the appeal stage, has been the first time
submitted their reply relying on the decision of Hon'ble Gujarat High Court in case of SAL Steel
Limited v. Union of India, which was not produced by them before the adjudicating authority
during the adjudication process. I am of the considered view that the appellant cannot claim any
benefit at the appellate stage by bypassing the adjudicating authority. They should have
submitted the relevant records and documents before the adjudicating authority, who is best
placed to decide the case of the appellant. Considering the facts of the case as discussed
hereinabove and in the interest of natural justice, I am of the considered view that the case is
required to be remanded back to the adjudicating authority to consider the aforesaid claim of the
appellant. The appellant is directed to submit their reply along with supporting documents in
support of their claim before the adjudicating authority within 15 days of the receipt of this
order. The adjudicating authority shall after considering the same decide the case afresh by

following the principles of natural justice.

7. Accordingly, 1 allow the appeal filed by the appellant by way of remanding the case back

to the adjudicating authority to decide the same afresh.

8. I T GIRT &oF ehl 1% AUTel T fITETRT ST qLleh o [ohaT STAT 3 |

The appeal filed by the appellant stands disposed of in above terms.

L,
khilesh Iétﬂmar)
Commissioner (Appeals)
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Attested Date : 14.03.2023

(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. GTPL Hathway Limited, ' Appellant
C-202, 2™ Floor, Sahjanand Shopping Center,

Swaminarayan Mandir, Sahibaug,
Ahmedabad — 380004

The Assistant Commissioner, Respondent
CGST, Division-II,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division II, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
(fof uploading the OIA)

+5¥ Guard File

6) PA file







