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Arising out of Order-in-Original No. MP/52/dem/AC/21-22/HNM ~: 28.03.2022,
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~LJ"l&tcfic'IT cnT -.=iii:r ~~Name & Address

1. Appellant

M/s GTPL Hathway Limited,
C-202, 2nd Floor, Sahjanand Shopping center,
Swaminarayan Mandir, Sahibaµg,
Ahmedabad-380004

2. Respondent
The Assistant Commissioner, CGST,Division-11, Ahmedabad North, 3"
Floor,Sahjanand Arcade,Opp. Helmet Circle, Memnagar, Ahmedabad - 52.

al{ anf@a za rat on?r a oriats 3rra mar ? at as sa 3mar uf zuenfenfe
fa aal; Tgr 3rf@rat at 3r4la zur grr 3n4a rgda at ?

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

Ta I ml gitgv sna
Revision application to Government of India :

() a4hr sq1a yea 3rf@,fu, 1994 cBl" t.TRT 3Tcid rflir ~ ~~ cfi GfR if ~
err at sq-nl qer qga # siafa pater or4a ref Rra, ad al, f@a
i-i?IIW-l, ~ fcl1wr, -=mm~.~ cfrq 'BcR, m-lG 1=fl<f, ~ ~: 110001 cBT cBl" fl
arfeg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following c;;ase, governed by first proviso to sub-section (1) of Section-35 ibid :

i) zqf@ ma #t zf a ma i sra w# gtf aran a fa# asrqr r1 argr a
u fa4t muerrr a zr querur im urag af , zu f@at qserrr zu avera&
cm~ cf>msrFr if m ~ -~0-sii11x if if -i:rr~ st ufau # hr g{ st 1 ·

".·,;-') ·-':, •. ,,; tii{\ In case of any loss of goods where the loss occur in transit from a factory to a
• 'aehouse or to another factory or from one warehouse to another during the course of

~ -~ssing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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1'.fT«1 a are fa#l rg ur 72gt Plllffaa l=fTc'I IR m l=fTc'I * fclPl1-Jf01 q ~~~ l=ffir IR
re«a zca # Rdzms sit ma # are hat zg zn q2 Ruffaa ?t

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zufe gre al p7a fag far 1ffi"a"as (ua zu [err at) Rlf@ fcnm 11m ~ if I

. In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if naa al sen<a zyequa fry il sq@l fee ma al r{ & sih ea mar uit sea
arr vi fr a garf@a rga, 3r4ta a tr 4fffi'f clT 'W1lf IR m fffG -q fclro~ (rf.2) 1998
rt 109 zrr fga Rhg r zht

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) a?ht snza gca (r8a) Rmmlal, 2oo1 fu 9 3ifa Raffe qua ian gg--s at
,Rzi i, )a ant a uR arr hf flit ft r fl pc-arr vi sr4lea 3rhl at
ai-at ,fzi renr 5fr 3r4a ha urar af@gt \TT-fcB' Tr1 era g. al gen@hf a siafa tJNf
35-~ -q f.mffur i:#t # gram awqd Err it3ITT-6 'cfR1R at ,f a el#t afey

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~~ * W2.T urei via an g aa sq) zn ma a gt t u) zoo/- ph 7ala
al Garg 3it uei vicaa g ara a vnr st at 1ooo/- al h 41an at argy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

v#tat rca, tr area zyca vi ara 3r4l#la -urn,f@raw ,R 3r#ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€tu suraa z[ca 3rf@nm , 1944 c#r tlffi 35-~/35-~ * 3RJT@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(6) saafRr uRba 2 (1) q i aa 1a a 3raa #6t 3rfl, 3r8tat a mmfl zyc,
aha aara yen vi hara 3r@4tu =mrnf@raw (Ree) at uf@a 2#ha tq)feat ,

~ ll 2nd l=!RIT, islg.J-Jlcil i.rcr,=r ,JRRcIT ,frRtJ'1.rlPl'1.,Ji~.J-J~lisll<\-380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zf gr 3rag ia{ am?xii at mar @la a atrt sitar a fu #h a 4Tar
0 q1cfc'1 (fl"[ f-r fclRl1 urt a1Reg g as1 # &ta g sf fa frat rat arf a sa # ferg
zrenfRerf arf)ft1 znrzn@raw1 at a 3r@a zu tu al #t v mlaa fan urat &
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each. •

(4) Ir1tu zyca 37frfm 1g70 zqn vizitf@r at~-1 cfi 3@T@ RtTl"ffi'f TTITT! -~ \J"cfc'1"
3rr4ea zr a 3at zpnfenf fufua qf@rat # sm2gr uz2a at vs uR u .6.so h
cB"T rll Ill I ciu zea ea am @in a1Reg I

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ~ 3ITT "fmfmf 1il1iC'11 a firvr a? ar fuii al zit fl en 3naffa fan Grat ? cit
tat gyca, a€h 3ala zyca vi aran 3rt4 mznf@rawT (cbll!TRl(fr) mi=r, 1982 if
Rfea et
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) 4ta yen, ta snaa yea vi ara r4tr snarf@raw (Rrec), uf or4@lit #
m afar rit (Demand) vi is (Penalty) cB"T 1o% qf sun aza s#Raf ?1rife,
34f@rad qa Gaar o a?tsu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

as4tuGaryea sit tara ah siafa,regt "a4can#Rtii(Duty Demanded) -
(i) (Section) is 1D iB'ctITTrRmf«rxTM;
(ii) farea l+le 2fezatfr,
(iii) ~~ frr:n:rr iB' Ff[l1=[ 6 io ctITTf~ xTM.

> uqasrr 'iRa arflaus qa sa #l gear, er@l arfaaav4hf@uqa a+
fear+are.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Cr0res. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules." ·f$"% sve art«ermfrrvrsrra air zrcer rwarareat q06 fclcllf?ict QT 'ctTii fag Tg zyen

«car $ .a. Ya.. fa f -+ -,.A. ......--.--++ ~-/t~.,,o"t . -~'•·~/..~0o~~ o-JI"< 'GfQi q7q1:1q06cll ct t;:,I~q06 q7 10%~~ (l)J 'GIT '(1(1)01 QI
,$- . ~

gs @% ~; !l.;;;.,. j In view of above, an appeal against this order shall lie before the Tribunal on
~?" g~, -a I ent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

-<-.,,.,,0 ,.~,}fe • lty, where penalty alone is in dispute." . .



F.No. GAPPL/COM/STP/1832/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. GTPL Hathway Limited, C-202, 2" Floor,

Sahjanand Shopping Center, Swaminarayan Mandir, Sahibaug, Ahmedabad - 380004

(hereinafter referred to as the appellant") against Order-in-Original No. MP/52/Dem/AC/21-

22/HNM dated 28.03.2022 (hereinafter referred to as "the impugned order") passed by the

Assistant Commissioner, Central GST, Division II, Ahmedabad North (hereinafter referred to as

"the adjudicating authority").

2. Briefly stated the facts of the case are that the appellant are engaged in providing services

viz. Advertising Agency Services, Broadcasting Services, Cable Operator Services, Business

Auxiliary Services, & Internet Cafe Services and were holding Service Tax Registration No.

AACCG6676MST001. During the course of investigation, by the officers of the DGGI, Regional

Unit, Vapi, it was noticed that the appellant had imported Set Top Boxes on CIF basis and not

properly discharged the Service Tax liability on "Ocean Freight Services" under RCM.

2.1 It appeared that vide Notification Nos. 15/2017-ST and 16/2017-ST both dated 13 April,

2017 read with Board Circular No.206/4/2017-Service Tax dated 13.04.2017, as amended, the

importer ofgoods as defined in the Customs Act, 1962 has been made liable for paying service

tax in cases of services of transportation of goods by sea provided by a foreign shipping line to a

foreign charterer with respect to goods destined for India. This change has come into effect from

23rd April, 2017. I the wake of these changes, the appellant was required to pay the service tax

on the above service under RCM as recipient of such service. But, they had not paid Service Tax,

which amounting to Rs. 11,23,353/-(S.T. Rs. 10,48,463/-, KKC Rs. 37,445/-, SBC Rs. 37,445/-)

on CIF value of transportation of imported goods; by vessel from a place outside India to the

customs station in India during the period from 23.04.17 to 30.06.2017.

2.2 The appellant had made import of two consignments during the period from April-2017

to June-2017 and the Service Tax liability of the appellant under RCM on the expenses incurred

as "Ocean Freight" was ascertained at Rs. 11,23,353/-, which was paid by the appellant under

· protest vide DRC-03 dated 29.05.2020. However, the appellant had not paid interest and penalty

on the same.

2.3 Therefore, a Show Cause Notice bearing No. V/15-02/DGGI/Vapi/18-19 dated

24.03.2021 was issued to the appellant by the Deputy Director, DGGI, Regional Unit, Vapi,

proposing demand of Service Tax amount of Rs. 11,23,353/- in tenns of proviso of Section
73(1) of the Finance Act, 1994 along with interest under Section 75 of the Finance Act, 1994;

proposing appropriation of the amount of Rs. 11,23,353/- already paid vide DRC-03 dated
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F.No. GAPPL/COM/STP/1832/2022-Appeal

29.05.2020 against the said Service Tax demand and proposing penalty under Section 78(1) of

the Finance Act, 1994.

2.4 The said SCN was adjudicated by the adjudicating authority ex-parte vide impugned

order wherein the demand of Service Tax amounting to Rs. 11,23,353/- proposed in SCN was

confirmed under the proviso to Section 73 (1) of the Finance Act, 1994 along with interest under

Section 75 of the Finance Act, 1994 and penalty of Rs. 11,23,353/- was also imposed on the

appellant under Section 78(1) of the Finance Act, 1994. In the impugned order the adjudicating

authority also order for appropriated the amount of Rs. 11,23,353/- already paid vide DRC-03

dated 29.05.2020 against the said Service Tax demand.

3. Being aggrieved with the impugned order, the appellant have preferred the present appeal

on the following grounds:

o The adjudicating authority failed to appreciate that the appellant had not received any

service which shall be subjected to Service Tax under the Act. The adjudicating authority

failed to appreciate that the provisions of reverse charge mechanism were not applicable

to the appellant being the importer.

The adjudicating authority erred in passing the impugned order confirming the demand of

Service Tax despite of the decision of Hon'ble Gujarat High Court in case of SAL Steel

Limited v. Union of India 2020 (37) GSTL 3, which was having binding effect over the

case and the adjudicating authority had committed a serious mistake of violating judicial

discipline while passing the impugned order.

o The adjudicating authority was not justified in confirming the demand of Service Tax of

Rs. 11,23,353/- on the basis of the notice which was issued beyond the period of

limitation provided in Section 73 (1) of the Finance Act, 1994 and in invoking larger

period of limitation.

o The adjudicating authority was not correct in demanding interest under Section 75 of the

Finance Act, 1994 and not justified in imposing penalty under Section 78 of the Finance. .

Act, 1994.

4. Personal hearing in the case was held on 06.03.2023. Shri Rahul Patel, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum. He submitted a copy of judgement of Hon'ble High Court of

- gjarat passed in the case ofMIs. Sal Steel Ltd.
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5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confinning

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case is legal and proper or otherwise. The demand pertains to the period

April-2017 to June-2017.

6. I find that main contention of the appellant is that the adjudicating authority has erred in

passing the impugned order confirming the demand of Service Tax despite the decision of

Hon'ble Gujarat High Court in case of SAL Steel Limited v. Union of India 2020 (37) GSTL 3,

which was having binding effect over the case and the adjudicating authority had committed a

serious mistake of violating judicial discipline while passing the impugned order.

6.1 However, I find that the appellant at the stage of adjudication did not file any reply and 0
also not attended the personal hearing. The appellant, at the appeal stage, has been the first time

submitted their reply relying on the decision ofHon'ble Gujarat High Court in case of SAL Steel

Limited v. Union of India, which was not produced by them before the adjudicating authority

during the adjudication process. I am of the considered view that the appellant cannot claim any

benefit at the appellate stage by bypassing the adjudicating authority. They should have

submitted the relevant records and documents before the adjudicating authority, who is best

placed to decide the case of the appellant. Considering the facts of the case as discussed

hereinabove and in the interest of natural justice, I am of the considered view that the case is

required to be remanded back to the adjudicating authority to consider the aforesaid claim of the

appellant. The appellant is directed to submit their reply along with supporting documents in

support of their claim before the adjudicating authority within 15 days of the receipt of this

order. The adjudicating authority shall after considering the same decide the case afresh by

following the principles of natural justice.

7. Accordingly, I allow the appeal filed by the appellant by way of remanding the case back

to the adjudicating authority to decide the same afresh.

8. sf aaf tu zf Rt&zfa fqzrr 5qt=a a@Rf star?
The appeal filed by the appellant stands disposed of in above terms.

0

I +ope2..
amnesii

Commissioner (Appeals)
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Attested

(R.waniyar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST

To,

MIs. GTPL Hathway Limited,

C-202, 2Foor, Sahjanand Shopping Center,

Swaminarayan Mandir, Sa.hibaug,

Ahmedabad -3 80004

The Assistant Commissioner,

COST, Division-II,

Ahmedabad North

F.No. GAPPL/COM/STP/1832/2022-Appeal

Date : 14.03.2023

Appellant

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division II, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
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