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1. Appellant

M/s. Subhash Chand Ramawadh Yadav,
C-102, Dev Rushi, IOC Road,
Tragad Road, Ahmedabad-382470

2. Respondent
The Additional Commissioner,CGST, Ahmedabad North , Custom House,
1st Floor, Navrangpura, Ahmedabad - 380009

at arfh gr argt an#r oriit arr aar ? a as za 3meruf zqenferf
f aar mg er 3rf@art at 311flc;r <rr gn)ear 3naa Igd a tar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

0 ~ mcffi cnr :fRTa=roT~
Revision application to Government of India :

() tu 3Irzrc 3re,fr, 1994 cbi t!HT 3/aa R) sag mg mTrci a q@tr
t1ru cnr \JLf-tlffi a qr rvg air«fr ya)ervr 3lltjc[rf 31tfrrr ~. 1m-a- mtffi , fclro
+iaau, lwa fr, ate +if5rca, flat cftlf 1icfrl, mfc'i i,rrf, ~ ~~ : 110001 cnT c#I" \Jlf;:fr
aReg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed ·by first proviso to sub-section (1) of Section-35 ibid :

i) zuR Ta c#I- mfrr a mr ii ura ht grR aturk fcITTfr ·i-1°:.SPII-< m ~ cfil-<'{S{I.~ B
q.fa8t rwerir t qr rust ii ma u g mrf , a fa#t rum n us i a&
cfl; _FcPBI· cfilx@~ _if m ff) quermr i gt ma ) un hr g& st1 ..

(ii) In case of any loss of goods where the loss qccur in transit from a factory to a
warehouse -or to· another factory or ft:or-A-o~warehouse to another during the course of

. processing of the goods in a wareho~,~t.ltfst0.r_aQ_e whether in a factory or in a warehouse.
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· {cP) 1'1ffil cfi ~x fct',-{:T) x'f1:s: m m ri f.r<IrfaTI llfC'! lfx <ff llTC'l cfi fcrf.r'rltur 'l'j \Nlff<T ~ ~ llTC'l G"x
snraa zyca # Re a mm ii i nuas fa lg a q2 i fuffaa a

(A) In case of rebate of duty of excise on goods exported to any county or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(~) <ffG ~ <ITT 'TffiR fcri""C[ ~ 'lfffif cfi mITT (r1i:m;r m 1-~ cITT) f.n:mi fclmr 1T<lT llTC'l 'ITT I

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

31fur.r -~ cti"t~~ cFi 'TffiR fg a sh #fe nu al n{ & stham#r it zs
'c/Nr i:[cf frn:r:T cfi 'Pll'~ 3~. 3Tifu;r cfi '§'m i:rrfur c1'r xflflf Gx m fflq 'ff fclrn~ (.:/.2) 1998
'c/Nf 109 &RT~~ ~ 'ITT I

(1)

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

tu nraa zycn (3r4ta) fur4a, 2001 <ff f.rWI 9 <ff 3RfTffi~"l'c w:B! ~ ~-8 T-f ·cfr
>rfwrr ri. ~ 3m <ff >ff-r ~ *fim ~ 'ff cfrrf lffif cfj ~ W{-3TTW i:[ci 3fq@ ~ ~
G1'-G1' >rfwrr cfi Tr URrd 3rdaa fhur uar a1Reg1 Ga rl w-aT ~- <ITT ~ cfi 3RfTffi 'c/NT
35-~ if frlmmr IM cfi :r@Ff cfi ~ cfi x1r2.T tr3ITT-6 arr al uR a ±)ft a1Reg1 0
The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~fcwr;, 377)al # er usf vivaa v5 lg q) z1 3qla ir mm 2001- ~ :frnR
al ug 3ih usf iaa van vs Gara vnar zt at 1 ooo/- ctr i:ffm :r@Ff cti°r ~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac. ·

0ft zyca, #tu surer yea vi tiara or4)tu Irznfrau IR 3r4q)a:-

Appea I to Custom, Excise, & Service Tax Appellate Tribunal.

(1) atu naa yea 31f@)fm, 1944 cti°r mxr 35-~/35-~ cfi 3Rflffi:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(en) '3cfil~ -er~ 2 (1) cp i aal rI a rarat at 3rftc, 3r8tat m 'ffr:rr ~
€hr sura zgc vi para 3rat#ta mrnf@raUr (free) # uf?a fa 41f8at,
3Jf5lii:il~l<:i B 2nd Brffi, isl§J..Jlct1 _'l-fcR ,J-RRcfl ,frR£.ITTT1R ,0J~J..Jc'tlisllc't -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2"floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as menti~~a a-2(i) (a) above.-- pa«cr0«,
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6·of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) uR gr 3r?a{ pea smsii arrgr slur & at r@a pa it a fg #)a a1 {rar
~~T fl fth<.TT ufRT "illf%1; ~-i TIUT cB° mcT ~ ~ fcn ftr@ i:rcft cITTll fl ffi cB° ~
uenfenf 37al)u mrnf@raUt at va ar4ea z €hral t gs 3n4a far urr at
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.
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0

(4)

(5)

(7)

'
rllllllC'lll ~~ ~frr<:rr-r 1970 lTl?-lT ffill'f~a cB7~-1 a if ReufRa fhg 14«a
3r/ea n Ia 3nrar zrenfenf [fur 41f@ran a am?gr u@la al ga IR u 6.6.so tM
ant Iznezu zyca feae at star a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

z ail if@r Iii at fjrva a fuii t 3it 3fl ant 3TTcnfit:r fcnlTT \JJTfil t \i"ff
fr yea, st sac zyc vi tarn 3rfttu arznf@ravut (arufRf@) Rm, 1982 a
frlf%c:r t I

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

v#tu ggcen, ta ara yeas vi as 3rql4tu nraf@rawr (free), a uf or@lit
1=fflwf ·1~ ~ l=ltrr (Demand) 10T cIB (Penalty) cpf 1o% qa so par sffarf ?1sraifh,
3ff@rsaqawm 1o a?ls vu; ?& I(section - 35 F of the Central Excise Act, 1944, Section .83 &
Section 86 of the Finance Act, 1994)

a4{tu3Irayea it harah siafa, mf@a@trafaratii(Duty Demanded) -
(i) (Section)~ 1DaaeaPuffa ft;
(ii) Rra ire+alz 3fez a6lft,
(iii) razfezfiraf6aa?rzrfI.

> ug@star iRaerft ?us? qa.wrr#lera, '3flfu,- • qlR5@a hfgqfrf s=
@TT T["Ql % •

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86

· of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

gr snarkqf an@erufrar #rr ssyessrrar yes ar avs fa@a t atRu• ye
W 10% 1_fffiR "CR -3ITT~ ibc@~ ftj ct 1Ra@las avsk 1o/ramu6l ora»Rel

In view of above, an appeal ~~~er shall lie before the_ Tri_bunal on
payment of 10% of the duty demanded:yhere duty'duty and penalty are mn dispute, or
penalty, where penalty alone is n dspyte." ..7 };4 ·
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F.No. GAPPL/COM/STP/1289/2022-Appeal

0RDER-IN-APPEAL

The present appeal has been filed by Mis. Subhash Chand Ramawadh Yadav, C-102,

Dev Rushti, IOC Road, Tragad Road, Ahmedabad - 382470 (hereinafter referred to as "the

appellant") against Order-in-Original No. 100/ADC/GB/2021-22 dated 25.03.2022

(hereinafter referred to as "the impugned order") passed by the Additional Commissioner,

Central OST & Central Excise, Ahmedabad North (hereinafter referred to as "the adjudicating

authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AALPY9511 F. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16 & FY 2016-17, it was noticed that the appellant had earned an

income of Rs. 2,93,38,050/- during the FY 2015-16 and Rs. 90,97,300/- during the FY 2016

17, which was reflected under the heads "Sales/ Gross Receipts from Services (Value from

ITR)?" or "Total amount paid / credited under Section 194C, 1941, 194H, 194J (Value from

Form 26AS) filed with the Income Tax department. Accordingly, it appeared that the

appellant had earned the said substantial income by way of providing taxable services but has

neither obtained Service Tax registration nor paid the applicable service tax thereon. The

appellant was called upon to submit copies of Balance Sheet, Profit & Loss Account, Income

Tax Return, Form 26AS, for the said period. However, the appellant had not responded to the

letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. STC/15-

197/OA/2020 dated 29.12.2020 demanding Service Tax amounting to Rs. 56,18,612/- for the

period FY 2015-16 & FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c),

Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery ofun

quantified amount of Service Tax for the period FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order ex-parte by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 56,18,612/- was

confirmed under proviso to Sub-Section ( 1) of Section 73 ofthe Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY

2016-17. Further (i) Penalty of Rs. 56,18,612/- was also imposed on the appellant under

Section 78 of the Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant

?t:1:~~. :.:.,1·:~'~{.-~~~.'.nder Section 77(1)(a) of the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was imposed ona%. i
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F.No. GAPPL/COM/STP/1289/2022-Appeal

the appellant under Section 77(1 )(c) of the Finance Act, 1994 and (iv) Penalty of Rs. 10,000/

was imposed on the appellant under Section 77(2) of the Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act, 1994 on 27.05.2022. However, it is observed that they have

submitted Form GST DRC-03 dated 26.05.2022 for the amount @ 7.5% of Service Tax

confirmed as pre-deposit in terms of Section 35F of the Central Excise Act, 1944 and Section

83 of the Finance Act, 1994 along with their appeal.

0

0

3 .1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular

No. 1070/3/2019-CX dated 24.06.2019 directed that from 1 July, 2019 onwards, a new

revised procedure has to be followed by the taxpayers for making an-ears of Central Excise &

Service Tax payments through portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC.

vide Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax

Section-CBEC, also instructed that the payments through DRC-03 under COST regime is not

a valid mode of payment for making pre-deposits under Section 35F of the Central Excise

Act, 1944 and Section 83 ofthe Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the

Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any appeal ()

under sub-section (]) ofSection 35, unless the appellant has deposited 7.5% of the duty, in

case where duty or duty and penalty are in dispute". These provisions have been made

applicable to appeals under Section 85 of the Finance Act, 1994.

5. Further, I find that as per the provisions of sub-section (5) of Section 85 of the Finance

Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making

order under this section, the Commissioner of Central Excise (Appeals) shall exercise the

same powers and follow the same procedure as he exercises and follows in hearing the

appeals andmaking orders under the Central Excise Act, 1944 (] of1944) ".

6. Therefore, the appellant, vide letter dated 15.12.2022, was requested to make the pre

deposit in the above appeal, in terms of Board's Circular No.1070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment within 10 days of the receipt of the

said letter. It was also informed to the appellant vide the said letter that failure to submit

evidence ofpre-deposit would result in dismissal of the appeal for non-compliance in terms of

Section 35F of the Central Excise Act, 1944. As no reply was received from the appellant in
response to the aforesaid letter dated 15.12.2022, vide another letter dated 05.01.2023, the

ca la/~-~,~c-•~{~~~<.;,~ appellant was again informed to submit the proof of pre-deposit paid in the above appeal

~
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F.NO. GAPPL/COM/STP/1289/2022-Appeal

within a week time and also informed that failure to submit evidence of pre-deposit would

result in dismissal of the appeal for non-compliance in terms of Section 35F of the Central

Excise Act, 1944. However, till date, the appellant have not submitted any intimation or proof

of the payment of the said pre-deposit, if any, made by them. Hence, the appellant have failed

to comply with the requirement of payment of pre-deposit.

7.. The 'Commissioner (A) shall not entertain any appeal unless the appellant has

deposited 7.5% of the duty (where duty or duty and penalty are in dispute) or 7.5% of penalty

(where the penalty is in dispute) under Section 35F of the Central Excise Act, 1944. In terms

of Board's Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was

invalid payment. Though sufficient time-was granted to the appellant to make the revised

payment in terms of Circular No. 1070/3/2019-CX dated 24.06.2019, they failed to furnish

proof of revised payment of pre-deposit of 7.5% of the duty made. I, therefore, dismiss the

appeal filed by the appellant for non-compliance of the provisions of Section 35F of the

Central Excise Act, 1944 as made applicable to Service Tax vide sub-section (5) of Section 85

of the Finance Act, 1994.

8. In view of the above, the appeal filed by the appellant is dismissed for non-compliance

of the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to

Service Tax vide sub-section (5) of Section 85 of the Finance Act, 1994.

9. srftaf tr a RR n{ afa# Rqzrt 5qtalafar srare
The appeal filed by the appellant stands disposed of in above terms.

0

Attested

le
(R.C. Maniyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD I SPEED POST

To,

M/s. Subhash Chand Ramawadh Yadav,

C-102, Dev Rushti, IOC Road,
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Commissioner (Appeals)

Date : 16.03.2023

Appellant
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F.No. GAPPL/COM/STP/1289/2022-Appeal

Tragad Road, Ahmedabad - 382470

The Additional Commissioner,

COST& Central Excise,

Ahmedabad North

Respondent

Copy to:
1) The Principal ChiefCommissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Additional Commissioner, COST& C. Excise, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

3Gara Fe
6) PA file
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