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3l41C"lcfid~ 'cfi'f r!ll-1 \;!cf -qq-r Name & Address ·

1. Appellant

Mis Dipesh Bhailal Patel,
21, Kalakunj Society, Ranna Park,
Ghatlodia, Ahmedabad-380061

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

ail{ a1flu za 3r9la 3gr 3ffidl1'f 3FJ1lcf aat ? it aga 3n2a a uf qnf1fa
fl4 aa; ·Ty #er 3rf@ant q 3r4la ur ya)err 3ma Wgd# tar &

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

adl nr gaterur 3la
Revision application to Government of India :

(1) ~~;, -~ 31·!?.J-ITTi:r, 1994 cM' <e:rm 3lITTf .flit~ T11:!' mRi a aR i q@la
tITTT 'cfiT \Jlf-t.ITTT a gem uqa iaifd gr)era an4at arefl fa, Ira qr, f@
~.~ fc\TfflT, "c!f2fi' +=ifucYT, \iflc!rf cf1cf 'l-1cfr[, m:R l=]Tf[, ~~ : 110001 'cfiT cB1 fl
a1Reg I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ii) ufe ma 6t gtf me ii ura ?fl grf arum fa# aiasrrr zn 3rl nlgla lf
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az h4l rat ii a f@hat aruerm st mr #) ,ft5zu cB' ciTT'R ~- 'ITT I
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(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse .
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(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

~~ <ITT 'T@1rf fclTT/ TTlrfT 'lffiTI m ~ (.'fer~ m 1lclrf <ITT) W-T@ fcn<:rr Tf"I.TT lffi,f N I

In case of goods exported outside India export to Nepal ·or Bhutan, without
payment of duty.

3if nraa al surer zc yrar fag uit splR mr at nu{ & 3i ha rr uit sr
rrt viRu grfa 3mgr, 3rate err uRa at x,1P.T 1."R zn arfa anf@rfu (i.2) 1998
tlRT 109 rt fga Rh; nu; sit

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there u_nder and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ·

ta war yeas (r9la) fmnra6), 2001 q', f;"iwi 9 q', 3iafa Raff{e qqa igI zg-8 ll err~~ *· @lcr 3rr?gr k uf 3rag hfu Reita 8h m a fl ~~ -qcr ~~ m'r
gt-l uRii mr1 3fa ma fsur umar aR1 sr rr arr g. n garftf sifa err
35-~ B Raffa #6t a pru qa +er ~JIR-6 'f.f@R m1 mTI 1fl m-..\'f ~ I 0

(1)

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

~~ Jlrctc:rf m x'ITl!.l vim ~~ xcb•l ~qi ~Tiffi xri1l<l I1 Uwl an gt al ua 2oo/- 1:jJ~ :fRIFI
al urg 3it ugi iam g ca a vna of TI) 1000/- m1 1:JJ~~ ctr ~ I .

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft zyc, ft war yc vi ears 3r4tty rnfrsur 4f 3rfr:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) tu saran gcen 3rf@er~zm , 1944 qij tflxf 35-#1/35-~ m 3Rfl@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) i3ctctR;iRs1ct -q-!Tc.&c:- 2 (1) cn i aIg1Ir 3rarat #l r4ta, ar9at mmv) gre,u saran yea vi para 3rftu zrnf@raw (f@reg) at uf?a 2ila f1fear,
~Jt;lH\1€11~ B 2nd l=ffffi, isl§J-Jlefl ircr-=f ,J.RRcfl ,PR£.R11TR,Jit5J-Jc;l&Jlc; -380004

(a) To the. west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,ahumallBhaan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than·:~~~~:~~.½~{,~.:'~·'para-2(1) _(a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty I penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac_ and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR gr 3mgr i { pa sr?ii atrr gar ? it r@ra pa sitar a fg sh ml {Tar
sufaa ant a fhu rt rRg gr z sh g; fl ftp fc;mn i:r<fr cpnf ft m * ~
zenfe,fa 3r9)tu mrznf@raw at va 3fl u a€ta val ht va an4a fhut ora &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the· aforesaid manner notwithstanding the fact that the one
appeal to tlie Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each .

.-llllllc'1ll ~~<JT-T 1970 lTQ.:ff igi)fer d) rgqP--1 # aifa fefRa fag 3a sat
3rd<a uI pa 3reg qenRnf fufy qf@ran) arr i a rt #l v 4f u 6.6.5o trn
al Izncru yen fea m shat afey
One copy of application or 0.1.0, as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

ga 3j viif@ nmrR] a,t fiat q ar fuii al sit f en 3naffa fhzn una ?& uit
. vat zycn, a€tu urz zgc vi hara 3rgl4la nrnf@rau1 (at4ff@qf@1) Pm, 1982 a
Reat
Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise.& Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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(7) 4)mn ycas, a€ra sara gen vi @lara r4)41 rrn@rawr (free), # uf 3r4ta) #
T-ffl'm" l'f ~ mrT (Demand) ·qcr ct-g (Penalty) cpl 10% -q_cf 'iJJl=ff cpBT '3fF!cfr:T i I~.
sf@raoaaqa 'iJJ1=fT 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

ha3qr zea aj haaa oiafa, mfr@h afara]i(Duty Demanded) 
(i) (Section)m 11DW~f1'1.l~~l;
(ii) mi:rr T@dmtjc~ cf?I ffl;
(iii) strafe fui7af 6#aga2&if.

> uqasrar«if srfha # used qf ufllTst gear , srfh aRaeahh frgqfsa
f?im Tf{fft . .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z3a ah ,f 3rfl ,Rrswrarr ors yea srrarze ur aus 4a1Ra al atii fagnu zes
k104rarwsj sziahaau Ra(falasavs# 1oyrarrualstal&l

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute." .. • c1,<1. rrci "lit•5/ a. Y"I r. - ,·-: --~ .,, -: -;..;, \ (s- ~~\



F.No. GAPPL/COM/STP/2837/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Dipesh Bhailal Patel, 21, Kalakunj Society,

Ranna Park, Ghatlodia, Ahmedabad - 380061 (hereinafter referred to as "the appellant") against

Order-in-Original No. CGST/WT07/HG/326/2022-23 dated 17.08.2022 (hereinafter referred to

as "the impugned order") passed by the Assistant Commissioner, Central GST, Division VII,

Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AFDPP5309K. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the Financial Year 2015-16, it was noticed that the appellant had earned an income of Rs.

60,59,033/- during the FY 2015-16, which was reflected under the heads "Sales/ Gross Receipts

from Services (Value from ITR)" or "Total amount paid / credited under Section 194C, 194I,

194H, 194J (Value from Form 26AS)" filed with the Income Tax department. Accordingly, it

appeared that the appellant had earned the said substantial income by way of providing taxable

services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 264S, for the said period. However, the appellant had not
responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/A'bad

North/Div-VII/AR-III/TPD/UNREG 15-16/2020-21 dated 27.09.2020 demanding Service Tax

amounting to Rs. 8,78,560/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under Section

75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section

77(1)c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery

of un-quantified amount of Service Tax for the period FY 20 16-17 & FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 8,78,560/- was

confirmed under proviso to Sub-Section (I) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further (i)

Penalty of Rs. 8,78,560/- was also imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) and

Section 77(1 )(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1994 for not submitting documents to the
department, when called for.
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F.No. GAPP L/COM/STP/2837/2022-Appea I

• The appellant is dealing in the Precision engineering products like Gears, Sprockets,

Timing, Pulleys, Pinions, Shafts, Spacers, Pipes Sleaves, Rollers etc. having Trade name

"Ahmedabad Engineers" and having VAT TIN "24072202979.

• During the F.Y. 2015-16, the appellant has Sold the goods; done Labour/Job work and

earned Rs. 60,59,033/-. The same was reflected in their Profit_& Loss Account show in

the Income Tax Return filed on 21 June, 2016. Copy of the ITR-V, Computation of

Income and Self Attested copy of Trail Balance, Profit & Loss Account and Balance

sheet is enclosed by the appellant along with appeal memorandum.

• As per provisions contained for levy- of service tax under Section 66B of the Finance Act,

1994, service tax is not applicable on those transactions those are excluded from the

definition of the service and services defined under the negative list. Since the concern

transaction does not qualify to be treated as a service; question of levy of Service tax

under Section 66B does not arise.

• The demand of Service Tax amounting to Rs. 8,78,560/- raised through the Show cause

Notice only on thebasis of data available from the CBDT i.e. ITR or Total amount paid/

credited under Section I 94C, 1941, 1941-I & 194.T of the appellant, without proper

investigation or appreciation.

• While arriving at the tax liability on the basis of ITR, effectively no explanation had been

asked from the appellant in respect of the nature of payments recorded in the same and

the entire proceedings vide issuing Show Cause Notice has been initiated.

• As such, the contention of the adjudicating authority that every receipt which is recorded

in Income Tax Return/ 26AS is service income and liable to tax; is baseless, erroneous

and lacks merit. For the same the appellant would like to rely on below mentioned case

laws:

a) Indus Motor Company Vs CCE, Cochin 2007-TI0L-1855-CESTAT-Bang:

b) Synergy Audio Visual Workshop Pvt. Ltd. Vs CST Bangalore, 2008-TI0L-809
CESTAT-BANG

c) Kush Constructions Vs COST, NACIN·reported at 2019 (34) GSTL 606

d) Quest Engineers& Consultant Pvt. Ltd. 2021 (10)TMI 96

e) CCE Ludhiana VsDeluxe Enterprises 2011 (22) STR 203

f) Nature Land Organic Foods - 2020 (4) TMI75

• SCN is issued without applying legal procedure and inmechanical manner. SCN is fails

to establish wilful suppression on part of the appellant. Therefore, the SCN is vague and
, I

incoherent.
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F.No. GAPPL/COM/STP/2837/2022-Appeal

• Even if it is assumed that the Income recorded by the appellant is taxable, the appellant is

eligible for the cum-tax benefit. The appellant has not charged and collected service tax

on the amount charged from the service recipient. Therefore, under Section 67(2) of the

Finance Act 1994 and in view of various judicial pronouncements as stated below, the
appellant-is eligible for the benefit ofcum tax valuation.

1. Balaj i Manpower Service Vs. UOI-2019 (31 )GSTL 418 (P&H)

ii. Honda Cars India Ltd. Vs. CCE, LTU, Delhi and vice-versa - 2018 :(3)TMI 257
(CESTATNEW DELHI)

iii. Hi-Line Pens Ltd Vs. Commissioner of C.Ex. & ST- Delhi 20175) GSTL
423(Ti.-Del.)

·iv. Hans Interiors Vs. Commissioner of Central Excise and Service · Tax,
• Tiruchirapalli -2016-TIOL-1 155-CESTAT-Chennai.

v. Loop Mobile India Ltd. Vs. Commissioner of Service tax, Mumbai-I -2016
TIOL-959-CESTAT-MUM

i' vi. Polaris Software Lab Ltd, Commissioner of Central Excise, Chennai-III - 2016
TIOL-427-CESTAT-MAD

vii. Mis. P C Construction, Mis. Raj and Co. and vice-versa along with and MIs.

Saraswati traders Vs. Commissioner of Central Excise, Lucknow - 2015-TIOL
1569-CESTAT-ALL.

• The interest under the provisions of Section 75 of the Act is not recoverable since the
demand ofService Tax itselfis not payable.

• Penalty under Sections 77(1)c) and Section 78 of the Act is not imposable since the

service tax itself is not payable and the appellant has not contravened any of the
provisions ofthe Act.

• It is evident from the facts mentioned above and various judgements that there is no

(a)fraud; or (b) collusion; or (c) willful mis-statement; or (d) suppression of facts; or

(e)contravention ofany ofthe provisions of this Chapter or ofthe rules made there under

with intent to evade payment of service tax. Therefore, penalty under Section 78 cannot
be imposed.

4. Personal hearing in ·the case was held on 06.03.2023. Shri Bishan R. Shah, Chartered

Accountant,. appeared on behalf of the appellant for personal hearing. He reiterated submission

made in appeal memorandum. He stated that the entire income is from sales ofgoods, which is

.evident from Profit & Loss Account. He submitted Income Ledger, Sales Register, VATReturn
/4des +74N·jre FY 2015-16 and Balance sheet and Profit & LossAccount for the FY 2014-15.-J-1\..._ \-, ;-, )1% 1%>
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F.NO. GAPPL/COM/STP/2837/2022-Appeal

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand against the appellant along with interest and penalty, in the facts and circumstance of

the case is legal and proper or otherwise. The demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-16

based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax Department,

no other cogent reason or justification is forthcoming from the SCN for raising the demand

against the appellant. It is also not specified as to under which category of service the non-levy

of service tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot form the basis for arriving at the conclusion that the respondent

was liable to pay service tax, which was not paid by them. Inthis regard, I find that CBIC had,

vide Instruction dated 26.10.2021, directed that:

"It wasfurther reiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where the

notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry .

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a valid ground for

raising ofdemand ofservice tax.

6.2 The adjudicating authority has decided the case ex-parte.

7. I find that the main contention of the appellant in the appeal memorandum as well as
during the course of personal hearing is that their entire income was from sales of goods during

FY 2015-16 and the same are excluded from the definition of the services as defined under

negative list. On verification of the Profit & Loss Account for the FY 2015-16, I find that the

w.i1llant had shown local sales amounting to Rs. 57, I 0,,639/- on which output VAT @ 4%

6 7



F.No. GAPPL/COM/STP/2837/2022-Appeal

amounting to Rs. 2,28,425.56 and Additional VAT@ 1% was'paid. They have shown labour job

work amounting to Rs. 62,848/-. They have submitted the sales register for FY 2015-16 and the

relevant VAT Returns as well. The sale of goods / trading of goods falls in Negative List as per

Section 66D(e) of the Finance Act, 1994. Hence, the appellant are not liable to pay service tax on

the said amount. Section 66D(e) of the Finance Act, 1994 reads as under:

"SECTION 66D. Negative list ofservices.

The negative list shall comprise ofthefollowing services, namely:

(a)

(e) trading ofgoods; "

7.1 As regard the remaining income of Rs. 62,848/- received by the appellant from labour job

work, I find that the value of service provided during the Financial Year 2014-15 was Nil as per

their Profit & Loss Account for the FY 2014-15, i.e. below threshold limit of exemption as per

the Notification No. 33/2012-ST dated 20.06.2012. Therefore, the appellant is eligible for

exemption from Service Tax up to threshold limit of Rs. IO lakh in the FY 2015-16 as the total

value of service provided during the Financial Year 20 15-16 was Rs. 62,848/-, which is

exempted from service tax as per the Notification No. 33/2012-ST dated 20.06.2012. Therefore, I

find that the appellant are not required to pay any service tax during the FY 2015-16 on total

amount of Rs. 60,59,033/- as demanded in the present show cause notice and confirmed in the
impugned order.

8. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax on the income received by the appellant during the FY 2015

16, is not legal and proper and deserves to be set aside. Accordingly, I set aside the impugned
order and allow the appeal filed by the appellant.

0

9. rftaaaf arr afR +& arfh a faat 3qda0hfarat?j
The appeal filed by the appellant stands disposed of in above terms.

"--.j5,Noc,
(Akhilesh Kumar) o03..

Commissioner (Appeals)

0

Attested

(R.a.niyar)
Superintendent(Appeals),
COST, Ahmedabad
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By RPAD / SPEED POST

To,

Mis. Dipesh Bhailal Patel,

21, Kalakunj Society,

Ranna Park, Ghatlodia,

Ahmedabad - 380061

The Assistant Commissioner,

CGST,Division-VII,

Ahmedabad North
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Copy to:

I) The Principal ChiefCommissioner, Central OST, Ahmedabad Zone

2) The Commissioner, COST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
2)Guard File

6) PA file

)
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