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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No. CGST/WT07.IHG/332/2022-23 ~: 17.08.2022, ·
issued by Depu_ty/Assistant Commissioner, CGST, Division-VII, Ahmedabad-North

3lcfi<:'1cbctl cfiT -;:rr:i ~cf "C@T Name & Address

1. Appellc:nt

M/s Vijay Pravinbhai Parmar,
56-Shaktinagar Society,B/h Manila! Nagar,
Chandlodiya, Ahmedabad-382481 ·

2. Respondent
· The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad.
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - _380052

al{ an# sq 3rat 3mar a ariahs srra aa ? i as gr om uf zqenferf
~~ Tfq" x=fa-Tlf 3Wfcb-Tfl" cfi1 3rcfl-<:'1 1:!T yr)rut mr Igd a ar ?1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

mal al y7era mda
Revision application to Government of India :

(1) ~ \:Jtqlctr! ~ ~-frl<:r:r , 1994 cBT tflxl 3R@ fa aag ng mii a a i q@ta
'cITTT cn1 '3"CT-'c!Nf . cfi "\;f~ ~ cfi 3fct1"@ TRl·a:rur w-m 31qt,:f x=rfqcr, 'l'.fffif ~. fttffi
~-~fc11wr. 'cff~ "tjf-\J1C'I, \iflcA Ru +ra, ia mrf, { fat : 110_001 cn1 c#r \ilFTI ·
a1Ry I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ufe ma al gR ma i sa at znf arumfat rusut zn rr #tar a
a fa4ht quern au ausnu ii ma a ua ; mf ii, au fa# asruR ut sruer i are
% 1cPW cbl-<{s!I~ ·q lJl··fcITT!fl 'l'jV,sfllW 1l "ITT ll@ cp'7 ~rfclJ!IT ~ ~xA -~ "ITT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
wareho~se or to another factory or fror_one-warehouse to another du:ing the course of
processing of the goods In a warehouse ~J.. l~?fp.r~~El)v~ether in a factory or in a warehouse.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) uf? gr 3rrr i a{ q nzii at rrr @l at r@ta pa sir fg# r q0a
vfa ir fn arm aR s 4 st gy an fa fear Jal arf a aa fr
zrenfe,fa 3r9la)a Inf@raut at va 34le zutaal cnr 'C!cn ~ fcln:IT uITT1T -& 1

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal tc:i the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) -;:~:nm~ll ~ 3Jfufrn.Trr 1970 zren if@ra a) sr4qP- a sifa ReifRa fag 1gar '3cRf
3lW<:R m ·[e 3r?u zrenfenf Rufua n[@rantarr?gr i uc@tr cti'l °C!cn >Tfci "CR X<i.6.50 Iffi
cl5T nraru yca fee au zt a1Ry(

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall · a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) z 3it viif@era mmmrcai at firur as a [uii al 3j aft en 3naff fan Gural a sit
#lmnl zyca, era Gura zgca gi hara 3r4it1 arnf@rant. (raff@fe)) fr, +982
frrl%o 61

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982. ·

(7) t#mt gcan, tr sen«a zyc vi hara sr@l4tu mzanf@raw (f@gee), uR ar4ht a
T-fflIB 1'i cmfal TfflT (Demand) ~ c\6. (Penalty) cpl 1o% pas a»var 34Raf ?1reiif@,
3f@raa qawo ails wug ? I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

~~~'3fR' '?1-c!T cITT' ~ J-fa11cf, ~rrft@mTf[ "cITTfcx:r cpl 'f.!Tll"(Duty Demanded) -
(i) (section)as ±up bas fufRa fr,
(ii) m~~~cplxffer;
(iii) haz 2fez failafu 6 h a&au fr.

> Tqaararifasrftusq4 ear#lgear , sr@he arfaea a fezpf rf «4a
futrr 11mi . . . .

For an appeal to be filed before the CESTAT, 10% of th_e Duty & Penalty
confirmed by the Appellate ComJ11issioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.1 O .Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

. (iii) amount payable under Rule 6 of the Cenvat Credit Rules.
<r arr?rk,f or@a nf@rasurhwar ssi zrea arrar zyeco ur cj'Cf"-s fa cuRa al atr fag• zyea
#1ogaru an 'Gl'ITT #a«a avs R4a1Ra gt as avsh 10yraru#lsf&y

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone~is in cl'$pJ:JJ-•tw_-,.
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F.No. GAPPL/COM/STP/15/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Vijay Pravinbhai Parmar, 56-Shaktinagar

Society, B/h Manila! Nagar, Chandlodiya, Ahmedabad - 382481 (hereinafter referred to as

"the appellant") against Order-in-Original No. CGST/WT07/HG/332/2022-23 dated

17.08.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

0

0

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

BQGPP2960P. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income ofRs. 15,98,534/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section l 94C, 1941, 194H, l 94J (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant was called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/A'bad

North/Div-VII/AR-III/TPD/Unreg 15-16/20-21/44 dated 21.12.2020 demanding Service Tax

amounting to Rs. 2,31,787/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a),

Section 77(1)(c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also

proposed recovery ofun-quantified amount of Service Tax for the period FY 2015-16 to FY

2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,31,787/- was

confirmed under proviso to Sub-Section (1) ofSection 73 ofthe Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 2,31,787/- was also imposed on the appellant under Section 78 of the

, . Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section
,a ha,!/'f/:~t'", 7( I )(a) & Section 77a)c) of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was
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F.No. GAPPL/COM/STP/15/2023-Appeal

imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting

documents to the department when called for.

3. Being aggrieved with the impugned order, the appellant have preferred the present

appeal on the following grounds:

• The appellant was engaged in business of Work Contract Services during the FY

2015-16. He provided construction works service with material to customers. The

same has been reflected in the Profit & Loss Account ofthe appellant.

• The appellant submitted detailed reply to the Show Cause Notice to the adjudicating

authority on 19.04.2021, wherein the appellant replied to each and every point raised

in the SCN, however, in the impugned order, the adjudicating authority confirmed the

demand of Service Tax and has mentioned that the appellant has not replied to the

SCN. The impugned order passed by the adjudicating authority without considering

the reply filed by the appellant is bad in law. It is violation of principle of natural

justice and liable to set aside. In this regard, the appellant relied upon the judgement of

CESTAT, Ahmedabad in case of NP Patel & Co. Vs. CST, Service Tax, Ahmedabad

reported in 2022 ( 11) TMI 1043 - CESTAT Ahmedabad.

• The appellant is engaged in providing Works Contract Service, as per Rule 2A of the

Service Tax Valuation Rules, in case of original work 40% of the gross amount

. charged is considered as value of service. As reflected in Profit & Loss Account ofthe

appellant for the FY 2015-16, gross amount charged is Rs. 15,98,534/- and applying

40% on this amount value of service comes to Rs. 6,39,414/-. Thus, the taxable

amount is below the service tax threshold limit of exemption, therefore, the appellant

is neither obtained service tax number nor required to discharge any service tax

liability. The adjudicating authority ignored the valuation rules and considered the

total amount as value of service.

• The adjudication process has been done merely based on data collected from income

tax authorities and no independent inquiry has been carried out.

• The extended period of limitation cannot be invoked in case ofthe appellant as there is

no fraud, collusion, wilful misstatement or suppression of facts with intent to evade

the payment of tax.
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F.No. GAPPL/COM/STP/15/2023-Appeal

• On the basis of above grounds, the appellants requested that the impugned order

confirming demand of service tax, interest thereon and imposing penalties be quashed

and set aside.

4. Personal hearing in the case was held on 16.03.2023 through virtual mode. Shri

Brijesh Thakkar, Chartered Accountant, appeared on behalf of the appellant for personal

hearing. He reiterated submission made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in

Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission of the noticee."

6



F.No. GAPPL/COM/STP/15/2023-Appeal

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. I also find that the appellant had submitted detailed reply to the Show Cause Notice to the

adjudicating authority vide letter dated 15.04.2021 received by the office of adjudicating

authority on 19.04.2021. However, the adjudicating authority in the impugned order, has not

considered the same and has mentioned that the appellant has not replied to the SCN, and

confirmed the demand of Service Tax. It also observed that the adjudicating authority has

scheduled personal hearing by specifying 3 (three) different dates i.e. 01.08.2022, 03.08.2022

and 05.08.2022 in the single letter dated 27.07.2022. In this regard, I find that the adjudicating

authority given three dates of personal hearing in one notice and has considered the same as

three opportunities. As per Section 33A(2) of the Central Excise Act, 1944, as made applicable O.
to Service Tax vide Section 83 of the Finance Act, 1994, when a personal hearing is fixed, it is

open to a party to seek time by showing sufficient cause and in such case, the adjudicating

authority may grant time and adjourn the personal hearing by recording the reason in writing.

Not more than three such adjournments can be granted. Since such adjournments are limited to

three, the hearing would be required to be fixed on each such occasion and on every occasion

when time is sought and sufficient cause is made out, the case would be adjourned to another

date. However, the adjudicating authority is required to give one date a time and record his.
reasons for granting adjournment. on each occasion. It is not permissible for the adjudicating

authority to issue one consolidated notice fixing three dates of hearing, whether or not the party
asks for time, as has been done in the present case.

8.3 In view of the above, I find that the adjudicating authority had not considered the reply

to the Show Cause Notice filed by· the appellant and also not given adequate and ample

opportunity to the appellant for personal hearing as mandated by the statute and passed the

impugned order ex-parte. Thus, it is held that the impugned order passed by the adjudicating

authority is clearly in breach of the principles of natural justice.

0
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9. In view of the above discussion, I hold that the impugned order passed by the

adjudicating authority is not legal and correct and I am of the considered view that the same is

required to be decided a fresh. Therefore, without expressing any opinion on the merits of the
r!1i it,,, e, keeping all the issues open, I remand the matter back to the adjudicating authority to
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F.No. GAPPL/COM/STP/15/2023-Appeal

reconsider the issue a fresh and pass a speaking order after following the principles of natural

justice.

I
I 0. srf@a aafrr zf Rt +€ rfam Rqzrl sq1a a@afaurar?

The appeal filed by the appellant stands disposed of in above termsL-'.,g;:@%,
· (Akhilesh Kumar) · ·

Commissioner (Appeals)

Attested

(R.a.niyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,
Mis. Vijay Pravinbhai Parmar,
56-Shaktinagar Society,
BIh Manilal Nagar, Chandlodiya,
Ahmedabad -- 382481

The Assistant Commissioner,
CGST,Division-VII,
Ahmedabad North

Date : 17.03.2023

Appellant

Respondent

Copy to:

I) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5) Guard File

6) PA file
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