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381aasaf at It ya uar Name & Address

1. Appellant_

M/s Ramesh Shantilal Parmar,
A-403, Ganesh Residency,
Dehgam-Naroda Road, Nava Naroda,
Ahmedabad-382330

2. Respondent
. Tlie Deputy/ Assistant Commissioner,.CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

nl{ aafha gr 3rf)ea 3r?gr 3rids 3rgra 4var ?& at a zrmr yf zrenfrf
aT; I; wrr 31f@rat?) al r#ha u y)er 3r) wgi a al &t

_Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

and int nr gtervr 3rdaa
Revision application to Government of India :

() ah1 8IT ye 31@)f41, 1994 ·q,'")- c!Txl 3ffTU -4rr) a mg nmil a i qulr
rrl. at su-rt yer uvga 3iaifa yr)eru 3ra are8ht trfcrc:r, 1:rfffi x=fxciJT{, rcrro
ian1cu, rua furl, a)fh +ifra, flaw {)q aruu, ira mrf, ={ fecal : 110001 cfil" ~ vfFll
'clli%\[ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

di) uRe re l gt~ a mm ii ura fl If rgnr ii [hf) ugI Ir 3/I qRgr
u fa#t qursrr a r rusrn i ma urra gg urf i, at f@}at Tuer u Tuer i ar
az fhi) mar} i ui. fhi ugm i @t mwr d) ufkur a ra g:gt
(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one Warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or .in a warehouse.
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·1rd are f) vrg mt vgr i Puffa 4re u ut re # [a[fur ii aqzihr zrc pol n u
uTri zea a RR4e nrir ] cit ira # a f8) erg u q4gr i fuffu ?m

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

zuf? zyc mt yrart fu Ra ma a are (.:'fcm;r m 1i;ffi <ITT) frn:Tm fclrrrr -rn:rr lftc;r ~r 1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if Unrau #) var@a z[ct 1Jffc1F! a fg oil speh fee mu #) n{ & sit 3TITTT u ge
ni g fu a yarfaa 31rg#a, 3rifu;r cB Ell-IT lflR°d cir {[i:fll {f,( iir EITC: rj fclm 31ftlf.,i:r11 (;:j.2) 1998
't.lHI 109 &RI frRJ<Rl rct,~ Tl"\:! t-11

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final ·
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after,. the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

~~ -~C'CP (3f\fu;r) frmi:nqclf_ 2001 cli" ~11 9 cfJ 3@1TTl fctfrlfcf~ J:rCBI mT ~-8 11 ~
q!wl'f ii. >ffq('f 311chr cfJ f arr2gr )fr fa«ta &h 11m a fa qr--3mgr vi 3r4ta arr?gr a
·GT-~ 4Rji a are1 fr3mr)aa [ha i:ilFH 'clrf%1:1 1 \3xrcli m11.T w-crr ~-- <ITT ~ * 3@1TTl · tJRT
35· -~ T{ f-rti!RCT 1 qrarizga a "{Hl1.T t..113ff'1-·6 "iflcWT 6l uf fl @hf afezu

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of -
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~RlvFl 31[~-;y c!5 x-lTl1.T ulgf it van (a alg vu) ifl \.IT-ffi c/TTf ~) ID ~ 200 /- ~ :rmr,
ct,') uni; 3jk ur@f via van ¢en Blxsf ir vima B"I fir 1ooo / -- tni q\'m "lJTTTIFl c/1"1 v!T~ 1

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

ft yea, ala surer zyb vi hara 3r@))a ·In1fqu # \.!RI 3Jq]C'f:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) \JcftrfBfum trllc:r§·cr 2 (1) i an; 1Jr a 3rra cn"i 3l9icr!, 3l9icr!T z +mm i ft zrcn,
#·sf)u Urea zyce vi @lata 3rf)#)n rnf@raw1 (free) a) ufa 2flu qfea,
a8r«rara 2141I, Ggf 441,3/7q1 ,fr=IT, 34<,Isl - seooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2

nd
floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.

in case of appeals other than as mentiur.1eEl:-iA,Rara~2(i) (a) above.
1a"»N
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank .draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of.the place where the bench of the Tribunal is situated.

(3) zuf gr Gr?gr ?i a{ pa arr?ii an gr &la & a r@a re ail«gr a fag 4hr al [Iar
3[a at fur urn aReg gr uzu &t gg ft fa; frat 4) arf au fg
yen1Reff 3rf)la); anurfrau a va 3r4la u fry rar qt vr qt4ea [hut uirar &m

In case of the order covers a number of order-in-Origioal, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

0

0

(4)

(5)

(7)

rrzarcrzr zycen a1f@1frat 197o uen igfra a) argq-1 siafa feufRa Rhg 31q« sad
3rdaa zar 3r?gr ronfenf fufgt ,1f@rat) a 3rr? r@ta 4) ga yf q 6.6.so tffi
cnr nu1err yca feae can 3l af@gy

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

5 3#k ifra ra] #) firut 4} a [uii ) ail 1f) err 3raffa fan urar ?& vi
8mt ycc, aha oar yea gi @)an 3rf))u Infrasur (arffff@) fq, 1982 ?i
fa &

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

I

8r gyca, vu sna yca vi @lara arf)ax mrnf@ran (fee), a 4fa 3r4)al
mt i afar ii (Demand) Vi is (Penalty) cnl 1o0% qd smt awn 4arf ? 'ITT"ffifcl5",
3ff@raaa qaw oailswuu ? I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a4du3n zcas 3ittaraa 3iafa, mfr«@"afara) BflT'(Duty Dcmanded)-
(i) (section)&s uph a<a Puffft,
(ii) feat n1aBike 3feza) uft,
(iii) ta#fz fui]bRu 6aa 2a zrfI.

"~ -iw 1Itf star 'if@a 3rft tus qa ijjllf cBl" lfRT t, er4e' arfaaa4h faqa :ffif aFrr
far mar&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

< 32r ah if an4la qfraswrhrssf yes srrar yesur ass Ra1Ra al atii fa nu res
± 10arru it sgi#a aus Raif@a ilas ausk 104rarust sn aft at

In view of above, an appeal against this order shall lie before the Tribunal on
----.____ payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

;?r;;;-1,-,,. enalty, where penalty alone is in dispute."
, %
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Ramesh Shantibhai Parmar, A-403, Ganesh

Residency, Dehgam-Naroda Road, Nava Naroda, Ahmedabad - 382330 (hereinafter referred

to as "the appellant") against Order-in-Original No. CGST/WT07/HG/282/2022-23 date·d

17.08.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central OST, Division VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant .is holding PAN No.

AREPP0029P. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2015-16 & FY 2016-17, it was noticed that the appellant had earned an

income ofRs. 19,86,401/- during the FY 2015-16 and an income ofRs. 20,01,638/- during the

FY 2016-17, which was reflected under the heads "Sales / Gross Receipts from Services

(Value from ITR)" or "Total amount paid/ credited under Section 194C, 1941, 194H, 194J

(Value from .Form 26AS)" filed with the Income Tax department. Accordingly, it appeared

that the appellant had earned the said substantial income by way of providing taxable services

but has neither obtained Service Tax registration nor paid the applicable service tax thereon.

The appellant was called upon to submit copies of Balance Sheet, Profit & Loss Account,

Income Tax Return, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGSTIAR-V/Div

VII/A'bad North/TPDUR15-16/69/20-21dated 27.09.2020 demanding Service Tax amounting

to Rs. 5,88,273/- for the period FY 2015-16 & FY 2016-17, under proviso to Sub-Section (I)

of Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1 )(a),

Section 77(1)c). Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also

proposed recovery ofun-quantified amount of Service Tax for the period FY 2017-18 (up to
Jun-17).

0

0

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 5,88,273/- wasI

confirmed under proviso to Sub-Section (I) of Section 73 ofthe Finance Act, 1994 along with.

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16 & FY

20 I 6-17. Further (i) Penalty of Rs. 5,88,273/- was also imposed on the appellant under
Section 78 of the Finance Act, 1994; (ii) Penalty ofRs. 10,000/- was imposed on the appellant

-, ~/.~,;.'1•.~.~1~;i.~_nder Section 77(1 )(a) and Section 77(1 )(c) of the Finan.ce Act, 1994; and (iii) Penalty. ofRs.

---~-,-~~-"'fa, - i., , 1 l\1 rMo
"'- */ .
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5,000/- was imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not

submitting documents to the department when called for.

3. Being aggrieved with the impugned order, the appellant have preferred the present

appeal on the following grounds:

• The appellant was carrying on electric labour / trading business from the premises

41/406, Chandrabhaga Society, New Vadaj, Ahmedabad.

• Total income mentioned in the impugned order is combined value of Trading activity

as well as labour activity both. They have already explained in reply furnished in show

cause notice that while filing income tax return, their consultant has occurred an error

and shown all income as income from services o_nly, instead of giving breakup for

income from sale ofgoods and income from sale of service.

• They are not providing only labour service, they provided works contract service as

well as trading ofgoods as per the requirement oftheir customers.

• During the FY 2015-16, their income from sale of goods was Rs. 11,43,956/- and

income from labour work was Rs. 8,50,600/-, and during the FY 2016-17, their

income from sale of goods was Rs. 11,93,780/- and income from labour work was Rs.

8,15,850/-.

• Their taxable turnover from service had not crossing threshold limit of Rs. 10 lakh,

therefore, no service tax liability arises and they were not required to pay any service

tax.

• They have already replied to SCN along with Profit & Loss Accounts, sample sales

invoices, etc., however, the adjudicating authority not considered the same while

issuing the impugned order.

• As far as matters regarding non attending Personal Hearing, they submitted that they

have not received any notice for personal hearing.

• They submitted copies of invoice of goods as well as labour and Profit & Loss

Accounts for the FY 2015-16 & FY 2016-17.

4. Personal hearing in the case was held on 16.03.2023. Shri Hiren Pathak, Chartered .

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

5
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submission made in appeal memorandum. He also submitted a compilation of documents

during the hearing containing Form 26AS for the FY 2015-16 & FY 2016-17, Profit & Loss

Account for the FY 2015-16 & FY 2016-17 and sample copies of invoices issued by the

appellant during the FY 2014-15 to FY 2017-18.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16 & FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 & FY 2016-17 based on the Income Tax Returns filed by the appellant. Except for the
. .

value of "Sales of Services under Sales / Gross Receipts from Services" provided by the

Income Tax Department, no other cogent reason or justification is forthcoming from the SCN

for raising the demand against the appellant. It is also not specified as to under which category

of service the non-levy of service tax is alleged against the appellant. Merely because the

appellant had reported receipts from services, the same cannot form the basis for arriving at

the conclusion that the respondent was liable to pay service tax, which was not paid by them.

In this regard, I find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

the notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts and submission ofthe noticee. "

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them, However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of4t a la,

#r .s
r . "3j±y\ ° .sv.. 
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which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. It is also observed that the appellant contended that they have submitted reply to the

show cause notice vide letter dated 16.01.2021 already explaining that their total income

combined value of Trading activity as well as labour activity. Their consultant has made an

error and shown all income as income from services only while filing Income Tax Return.

However, I find that the adjudicating authority has not taken into consideration reply filed by

the appellant and has passed impugned order ex-parte in backdrop of the situation when the

SCN it self was issued without even specifying the category of service and merely on the

basis of Income Tax data.

8. As regard, the other contention of the appellant that the impugned order was issued

without conducting personal hearing, it is observed that the adjudicating authority has

scheduled personal hearing by specifying 3 (three) different dates, i.e., 05.08.2022,

08.08.2022 and I 0.08.2022 in the single letter I notice dated 0 1.08.2022. The appellant have

contended that the said letter was not received by them, and therefore, they could not attend

the personal hearing.

8.1 In this regard, I find that the adjudicating authority has given three dates of personal

hearing in one notice and has considered the same as three opportunities. As per Section

33A(2) of the Central Excise Act, 1944, as made applicable to Service Tax vide Section 83 of

the Finance Act, 1994, when a personal hearing is fixed, it is open to a party to seek time by

showing sufficient cause and in such case, the adjudicating authority may grant time and

adjourn the personal hearing by recording the reason in writing. Not more than three such

. adjournments can be granted. Since such adjournments are limited to three, the hearing would

be required to be fixed on each such occasion and on every occasion when time is sought and

sufficient cause is made out, the case would be adjourned to another date. However, the

adjudicating authority is required to give one date a time and record his reasons for granting

adjournment on each occasion. It is not permissible for the adjudicating authority to issue one

consolidated notice fixing three dates of hearing, whether or not the party asks for time, as has

been done in the present case.

8.2 It is further observed that by giving notice for personal hearing on three dates and

absence of the appellant on those dates appears to have been considered as grant of three

adjournments by the adjudicating authority. In this regard, I find that the Section 33A(2) of
the Central Excise Act, 1944 provides for grant of not more than 3 adjournments, which

Id envisage four dates of personal hearing and not three dates. The similar view has been
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taken by the Hon'ble High Court of Gujarat in the case of Regent Overseas Private Limited

and others Vs. Union of India and others reported in 2017 (3) TMI 557 - Gujarat High Court.

8.3 In view of the above, I find that the adjudicating authority was required to give

adequate and ample opportunity to the appellant for personal hearing and it is only thereafter,

the impugned order was required to be passed. Thus, it is held that the impugned order passed

by the adjudicating authority is clearly in breach of the principles of natural justice. The same
,

is not legally sustainable and is required to be set aside.

9. I also find that the appellant have submitted sample copies of invoices issued by them

during the FY 2014-15 to FY 2017-18 during the course of personal hearing, which was not

produced by them to the adjudicating authority during the adjudication process. As ther

matter involves reconciliation of income with relevant documents, it would be in the interest

ofjustice that the matter is remanded back to the adjudicating authority for causing necessary

reconciliation and examine the contention of the appellant. The appellant is directed to

submit all the records and documents in support of their claim before the adjudicating

authority within 15 days of the receipt of this order. The adjudicating authority shall after

considering the records and documents submitted by the appellant decide the case afresh by
following the principles of natural justice.

I 0. Accordingly, I set aside the impugned order and allow the appeal filed by the appellant

by way of remanding the case back to the adjudicating authority to decide the same afresh.

0

11. sf aafazf Rt r{ afta fqzu 3qt ala t au star? [
The appeal filed by the appellant stands disposed of in above terms.

ts.~ Kumlir) <v<t,?tv'.?, ..
Commissioner (Appeals)

Atteste(J

sad@.
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
Mis. Ramesh Shantibhai Parmar,
A-403, Ganesh Residency,
Dehgam-Naroda Road, Nava Naroda,
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'Ahmedabad - 382330

The Assistant Commissioner,
CGST,Division-VII,
Ahmedabad North

Copy to:

1) The Principal ChiefCommissioner, Central OST, Ahmedabad Zone.
2) The Commissioner, COST, Ahmedabad North

Respondent

3) The Assistant Commissioner, COST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

316a me
6) PA file
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