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1. Appellant

M/s Online Print and Pack Private Ltd.,
Block No.32, Near Baxter Pharmaceuticals,
Sarkhej Bavla Road, Village-Chhacharvadi Vasna,
Changodar, Ahmedabad-3822'13

2. Respondent
Assistant/Deputy Commissioner, CGST,Division-lV, Ahmedabad North , 2"
Floor, Gokuldham Arcade,Sarkhej-Sanand, Ahmedabad - 382210
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such. order, to the appropriate authority in the following way :

1ffia" "f!xc/?R cj?f~e,ur 3Tr~
Revision application to Government of India:

1) ~~~ -~· 3lftl'f~p:r-r, 1994 cti'l 'ciRT 37a fl aarg mg rnai a ~- if ~cm
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i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(A)

(8)

(1)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

·~ "TI~ c.fif 1_Iff(IR fu;i:[ TTl'-11 'lff{d a are (urea zur ·[err at) n-mrc, fcITTrr Tf<:fT .m,r ID I

In case of goods exported outside India export to Nepal or Bhutan, without
· payment of duty.
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(2) ffaa 3mr4ea re; urgi viva vmn a lg sq) u sw an tr oT -~ 200 /- i:fflT:f ~
al swrrg ik uref icr a g era vnu st di 1000/- #6) q)a 4Tarr l Gr4

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

v8tr zyc, tu surer zyc vi @hara 3r4)au nrznf@raw z ,f 3f)a:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

Under Section 358/ 35E of CEA, 1944 an appeal lies to :.:

(en) '3crr~rf&a- t:f~-c"§c; 2 (1) en Tf ~I~ 3ijx-fR qj Jr&rlcfl at r4la, 3flat # mh ii ft gen,
a+ru swre zyca vi Para 3rf)Ru ·arnf@raw1 (frez) al ufgat 2flu q)f8a,
rsnrarara 2"141el, Gg,If] 1/a1 ,3/la7 ,ff+R,3II&Id -as0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2' floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall. be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/-· and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf gr 3mt i a{ pea sn?ii asr rargr @ha & at r@ta p sit a fg #h at {mar
\:rcr1crrI i:M xf fcjj-l"fl \JlRf aR? <r «en a st gy ft fa far qt #rf if a fa
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In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising_ Rs. 1 lacs fee of
Rs.100/- for each.

(4) rnrareu ycus 34fer~m 197o znt igit@ra 4) 3rgq4-4 sifa faffRa fag agar rt
3Ida zu [a mr?gr renfe,fa fufua q1f@ray a 3mgr i t re@la al ya IR # 5.6.so ho at nrarcu zyca fa rm sn arf&t

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as c;:1mended.

(5) ga 3jr iaf@a mi at firua a fuii dl sjk fl zna anaffa fhut urat a uit
ft zrca, €hu Urrea zyce vi hara srq#la mrnf@raver (affff@) Pr, 1982 i
Rl%u 51

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.
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(7) 8r gycen, a)u ware gcan vi hara 3rffa +rn@rUr (free), uf 3rflci #
a ii afar riT (Demand) ·e;cj c16° (Penalty) ·cnr 1o% a srt oar 3fatf ? Wffifcp,

Jfl'c.fcITTl l=T qa Gr +o ailsu & I(section 35 F. of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

au3na yesjtarah sitfa, sf@re @)u "afarst Duty Demanded) -
(i) (Section) is 1D i)5 CTQct f;l-mftnJ~;
(ii) . fern read al+kzfea57ft,
(iii) h+dz2fee fail± Rua 6 h aa2rzfI.

e> u 11cT sra '«if@aafha ] used qa war 6lgear, srfha afaa mlafu pffa
fu-mT['tIT%.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed· Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944. Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

. (i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr en2rkf ofterufrasurhqr ssi zeca arrar zgen ur aus R4ala it atit Ru Tg ye»
., s, 104rarr on sii k5a«erau faaf@a sl ra zush 1omarual sra»Relr? ae, °e

e° '.in a» $ w view of above, an appeal. against this orEler shall lie before the Tribunal oni Z mens 10% of the duty demanded where duty or duty and penalty are in dispute, or
~'o.,,.,,, ----~i~ alty, where penalty alone is in dispute."

.,...,..0 w o~~4 .,q;

*



F.No.GAPPL/COM/STP/1286/2022-Appeal

ORDER IN APPEAL

M/s. Online Print and Pack Private Ltd., Block No.32, Near Baxter
Pharmaceuticals, Sarkhej .Bavla Road, . Village-Chhacharvadi-Vasna, Changodar,
Ahmedabad-382213 (hereinafter referred to as 'the appellant') have filed the present
appeal against the Order-in-Original No.23/AC/D/2021-22 dated 14.3.2022/15.3.2022
(in short 'impugned order) passed by the Assistant Commissioner, Central GST,
Division-IV, Ahmedabad North, Ahmedabad (hereinafter referred to as 'the adjudicating
authority).

2. The facts of the case, in brief, are that Central Excise, EA-2000 Audit was
conducted, by the officers of CGST, Circle-VI, Audit, Ahmedabad, on the records of the
appellant pertaining to the period from March, 2015 to June, 2016. During the course of
audit, various audit objections were raised vide FAR No. CE/ST-474/2020-21 dated
01.12.2020. In Revenue Para-3, it was observed that the salary of Directors indicated in
the Balance Sheet differed from the amount indicated in Form-16 filed for .Y. 2015-16
and F.Y. 2016-17 (upto June 2016). The details are furnished below:-

Name of Director F.Y. Differential
(S/Shri) Income

Anand Kothawala 2015-16 5,31,200/-
2016-17(upto June 2016) 68,425/-

Padmarag 2015-16 5,19,940/-
Kothawala

2016-17 (upto June 2016) 85,925/

2.1. As the differential amount was not related to the salaries of the Directors, it
appeared. that the income earned by the Directors were for rendering taxable services
to the Company. Therefore, under Reverse Charge Mechanism (RCM), the appellant was
liable to pay service tax on such income, as laid down under Notification No.45/2012-ST
dated 07.08.2012.

2.2 The appellant _contested the audit para. Therefore, a Show Cause Notice
No.VI/1(b)-106/IA/AP-39/Cir-VI/2019-2020 dated 30.12.2020 was issued, wherein the
service tax amount of Rs.1,75,052/- was proposed to be demanded alongwith interest
under Section 73 and Section 75 respectively. Penalty under Section 78 was also
proposed.

2.3 The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.1,75,052/- was confirmed alongwith interest. Penalty equivalent to
demand confirmed was also imposed under Section 78.

3. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal on the grounds elaborated below:

► The notice as well as the impugned order was passed without jurisdiction. With
effect from 01.07.2017, the provisions of Chapter-V of the Finance Act, 1994
have been omitted vide Section 173 of the CGST Act, 2017. Further, Section 6 of

General Clauses Act, 1897 shall also not be applicable in view of the
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judgment passed by Apex Court in the case of Rayala Corporation-1969 (2) SCC
412.

► The notice as well as the impugned order is silent on the nature of service
rendered by the Directors to the Company. The adjudicating authority has
jumped to the conclusion that the service is taxable without establishing whether
the service rendered falls within the ambit of the term 'service' defined under
Section 65B(44) of the F.A., 1994.

► The differential amount noticed by the auditor is a clerical mistake made by the
accountant of the firm. The differential income was owing to the bonus and
leave encashment paid to both the Directors, which inadvertently was not
reflected in the Form 26AS. However, the TDS u/s 192 has been deducted on
actual or entire payment given to the Directors, which was their salary. The
differential income was not reflected in the Form 26AS at the first instance
however, on noticing the mistake, Form 26AS was revised to the permissible
limits allowed. Copy of these documents was submitted to the adjudicating
authority.

► The amount paid by the appellant to the Directors in the nature reimbursement
was salary which is paid in employee-employer relationship. Such activity is not
covered under the ambit of Service defined under Section 65B(44) but was
overlooked by the adjudicating authority.

► The onus is on revenue to establish that the services rendered are taxable. The
SCN has been issued merely based on presumption that the amount is
consideration towards the service. They placed reliance on following citations:

o Hindustan Coca Cola Beverages P Ltd- 2016(42) ELT 696 (T)
o Coco Cola India Inc.- 2016 (42) STR 42 (T)
o Purni Ads Pvt Ltd- 2010 (19) STR 242 (0)

► The due date for filing ST-3 for the period 01.04.2016 to 30.09.2016 was
25.10.2016. Therefore, the last date to issue SCN in terms of Section 73 would
be 24.04.2019, whereas the demand notice covering period April, 2015 to June,
2016 was issued on 30.12.2020, hence entire notice is time barred.

>> Invocation of extended period of limitation cannot be justified as there was no
deliberate intention to withhold/ suppress information from the department.
Reliance placed on the decision passed in the following cases

o Anand Nishikawa Co. Ltd.- 2005(188) ELT 149 (SC)
o Padmini Products Ltd- 1989 (43) ELT 195 (SC).
o CCE Vs Chemphar Drugs & Liniments- 1989 (40 ELT 276 (SC)
o Gopal Zarda Udyog- 2005 (188) ELT 251 (SC)

► When demand is not sustainable, recovery of interest may not arise. Reliance
placed on Modi & Modi Constructions - 2021 (45) GSTL 398 (T).
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► They were under the bonafide belief that the transactions in question are not
liable to service tax. They placed reliance on the decision passed in the case of
Hindustan Steel Ltd- AIR 1970 (SC) 253.

4. Personal hearing in the matter was held on 06.03.2023. Shri Ashish Kumar Jain,
Consultant, appeared on behalf ofthe appellant. He reiterated the submissions made in
appeal memorandum. He submitted a synopsis during hearing and also submitted

reconciliation statement.

4.1 In the synopsis, they reiterated the grounds of appeal and in addition relied
upon the O-I-A No.RAJ-EXCUS-000-APP-175-2019 dated 22.10.2019 passed by the
Commissioner (Appeals) Rajkot, in the case of M/s. Falcon Pumps Pvt. Ltd.

5. I have carefully gone through the facts of the case, the impugned order passed
by the adjudicating authority, submissions made in the appeal memorandum,
submissions made at the time of personal hearing as well as in the synopsis submitted
during hearing. The issue to be decided in the present appeal is as to whether the
service tax demand of Rs.1,75,052/- confirmed in the impugned order passed by the
adjudicating authority, in the facts and circumstances of the case, is legal and proper or
otherwise? The demand pertains to the period F.Y. 2015-16 & FY. 2016-17 (upto June,

2016).

0

6. The entire demand has been raised based on ITR data provided by Income Tax
Department. The notice alleges that the salary paid to Shri Anand Kothawala and Shri
Padmarg Kothawala and indicated in the Balance Sheet differed from the amount
indicated in Form-16 filed by the Directors for the relevant period. Therefore, it was
alleged that Directors have rendered taxable service to the appellant and under RCM,
the appellant shall be liable to pay service tax in terms of Notification No.45/2012-ST
dated 07.08.2012. In respect of Shri Anand Kothawala, the amount shown in Balance
Sheet for the NY. 2015-16 & FY. 2016-17 as well as the income reflected in Form-16 of
respective years showed the difference of Rs.5,31,200/- and Rs.68,425/- respectively.
Similarly, in respect of Shri Padmarg Kothawala, the amount shown in Balance Sheet for
the EY. 2015-16 &2 FY. 2016-17 as well as the income reflected in Form-16 of
respective years showed the difference of Rs.5,19,940/- and Rs.85,925/- respectively.

6.1 The appellant, however, claimed that this difference was owing to the fact that
the bonus and leave encashment paid to these Directors was inadvertently not reflected
in the Form-26AS. The Form-26AS was subsequently revised to the permissible limits.
They have claimed that TDS was, however, deducted on the entire remuneration given
to these Directors. In support of their argument, they submitted Balance Sheet, Ledgers,
Revised Form-26AS and ITR flied by both the Directors,

0

6

On going through the Balance Sheet, Ledgers, Revised Form-26AS filed by both6.2
the Directors as well as the calculation sheet submitted by the appellant it is observed
that the Shri Anand Kothawala has filed the revised Form-26AS, according to which the
net salary of Shri Anand Kothawala is shown as Rs.17,81,200/-and Rs.4,88,425/- in the
• 2015-16 8 FY. 2016-17 (upto June, 2016) respectively, on which TDS was deducted

. Section 192 of the IT Act, 1961, Similarly, as per revised Form-26AS filed by Shri
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Padmarg Kothawala, net salary is shown as Rs.22,60,740/- and Rs.5,25,000/- in the F.Y.
2015-16 & FY. 2016-17 (upto June, 2016) respectively, on which TDS was deducted
under Section 192 of the LT Act, 1961. The adjudicating authority has held that there is
a difference in the income shown in Balance Sheet as well as Form-26 AS & ITR. On
going through the ITR filed by the Directors, it is noticed that Shri Anand Kothawala has
shown an income of Rs.15,00,000/- and Rs.19,53,700/- for the .Y. 2015-16 F.Y. 2016
17, under the head 'Salary'. Similarly, Shri Padmarg Kothawala has shown an income of
Rs.22,77,540/- and Rs.24,43,700/- for the E.Y. 2015-16 & FY. 2016-17, under the head
'Salary'. So, I find that the income stated to have mentioned in the ITR (as per the SCN)
does not tally with the income actually reflected in the ITR filed by Directors for
respective period. So, to that extent, I find that the income arrived in the SCN is
incorrect.

6.3 The appellant have claimed that this income is inclusive of Bonus & Leave
Encashment received by the Directors on which income tax was deducted. I have also
gone through the Balance Sheet of the appellant and I find that Shri Anand Kothawal

0 and Shri Padmarag Kothwala have indeed received Bonus & Leave Encashment from
the appellant for the period in dispute. Details are furnished below:

Narne of Directors F.Y. 2015-16 F.Y.2016-17
· Bonus Leave Bonus Leave

Encashment Encashment
Padmarag Kothwala 1,59,940/ 2,00,000/ 1,33,700/ 1,40,000/
Anand Kothawal 1,24,950/ 1,56,250/ 1,68,700/ 1,75,000/

The appellant have also submitted an undertaking by Shri Anand Kothawal and
Shri Padmarag Kothwala stating that they have received (Rs.1,33,700/- [Anand] +

Rs.1,68700/-[Padmarag] towards bonus and (Rs.1,40,000/-[Aanad] & Rs.1,75,000/
[Padmarag] towards Leave Encashment) as reflected in their respective Ledgers of the

O appetan's Balance Sheet.

6.4 It is observed that Section 192 of the Income Tax Act, 1961, provides that any
person responsible for payment of salary should deduct income tax on the amount of
salary payable. The appellant in the present case have deducted income tax from the
salary payable to the Directors and issued Form No. 16, for the same. In support of their
contention, they also submitted copies of their Form-26AS issued. to the respective
Directors. Further, the Directors, while filing their income tax return, have shown their
income earned from the appellant as 'Salary' under Section 192 of the LT. Act. On going
through the relevant documents, I find that the appellant have earned the differential
income in the form of Bonus 8 Leave Encashment, on which TDS was deducted by the
appellant. Therefore, the payment made by the appellant to their Directors was
remuneration and not a consideration against any taxable service.

6.5 In the negative list service tax regime, brought into effect from 1-7-2012, service
has been defined under Section 65B(44) read as follows: 

SECTION 65B. interpretations. 
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(44) "service" means any activity carried out by a person for another for
consideration, and includes a declared service, butshall not include 
(a) an activity which constitutes merely, 

(i) a transfer of title in goods or immovable property, by way ofsale, gift or
in any other manner; or

(ii) such transfer, delivery or supply ofany goods which is deemed to be a
sale within the meaning ofclause (29A) ofArticle 366 ofthe Constitution,
or

(iii) a transaction in moneyor actionable claim;
(b) a provision ofservice byan employee to the employer in the course ofor

in relation to his employment;
(c) fees taken in any Court or tribunal established under any law for the time

being in force.

6.6 Since the relation between the appellant and the two Directors are in the
nature of employer and employee, no Service Tax is payable by the appellant on the
remuneration paid to these Directors, which is nothing but 'salary' being paid to an
employee. Further, no contrary evidence has been brought on. record by the
adjudicating authority to show that the Directors, who were employee of the
appellant, have received an amount other than salary. The Income Tax authorities
have also assessed the remuneration paid to the said Directors as salary, which
proves that the amount received was in lieu of their employment with the appellant
company a fact which cannot be ignored.

6.7 Further, in the present case, the appellant have duly deducted tax under Section
192 of the Income-Tax Act, which is the applicable provision for TDS on payments to
employees. This factual and legal position also fortifies the submission made by the
appellant that the payments actually made to the Directors are in the nature of salaries
inasmuch as there would be employer-employee relationships and in such case the levy
of service tax cannot be sustained. It is observed that Hon'ble Tribunal in the case of

. .

Allied Blenders And Distillers Pvt. Ltd.- 2019 (24) G.S.T.L. 207 (Tri. - Mumbai) has taken a
similar view and allowed the appeal of the appellant. The relevant text of the decision
is re-produced below.

" Also, from the documents produced by the appellant it is crystal clear that the
Directors who are concerned with the management ofthe company, were declared
to all statutory authorities as employees of the company and complied with the
provisions ofthe respective Acts, Rules and Regulations indicating the Director as
an employee ofthe company. No contrary evidence has been brought on record by
the Revenue to show that the Directors, who were employee of the appellant
received amount which cannot be said as ' salary' butfees paidfor being Director
ofthe company. The Income Tax authorities also assessed the remuneration paid to
the said directors as salary, a fact cannot be ignored. The judgments cited by the
revenue cannot be applied to the present case as the facts are different and the
finding ofIncome tax authorities accordingly also different in the said case."

7. In view of the above discussions and the settled legal judicial· precedence and
provisions contained in statutes referred to above, I find that the demand of service tax
on remuneration paid to Directors is not sustained and is hence set aside. Since
demand of service tax is set aside, penalty and interest are also not sustainable.

0

0
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8. Accordingly, I find that the impugned order passed by the adjudicating authority
is not legally sustainable on merits and is set aside. The appeal, therefore, is allowed.

9. s4ta4af ta af Rt{ aft a Rqzrt sql#ah fa sar ht
The appeal filed by the appellant stands disposed off in above terms. ,,.

..r, a,
(sr4gr 4TT) o03.
zgn(sf@ea)

Date: 17.03.2023.
Attested e. ~oJ-\
f.0e

(Rekha A. Nair)
Superintendent (Appeals)
CGST, Ahmedabad

By RPAD/SPEED POST

To,
M/s. Online Print and Pack Private Ltd.,
Block No.32, Near Baxter Pharmaceuticals,
Sarkhej Bavla Road, Village-Chhacharvadi-Vasna,
Changodar, Ahmedabad-382213

The Assistant Commissioner
CGST, Division-IV, Ahmedabad North
Ahmedabad

Appellant

Respondent
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Copy to: ·

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The-Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (H.Q. System), CGST, Ahmedabad North.

(For uploading the OIA)
4.Guard File.
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