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1. Appellant

Mis Amu Technologies,
C/o Vaishali Patel, 92,
Ankur Tenements, New Delhi Colony,
Nr" D" mart, Niko!,
Ahmedabad-382350

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052

al{ a1f z« 3r4la mgr a arias srra aa as sa an?gr uf zenferf
ft4 aarg mg ae 3rf@art at 3rfla zyrur arr rt a raar &l

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

mw~ cf>T~a-TUT 31NcR
Revision application to Government of India :

(«) h€tu 3qr gen 3f@,fu, 1994 #t errr 3raa fl) aa; T l=fPwfT cf> ~ B ~ .
tTffi cfi1 '3"Cf-tTRT rera urqa a sirifa yr)ervr sm4a 3ref) Rra, 4rda, fl
+ianeu, la fut, ant if, lat lq q4, ira nrf, { [cl : 110001 t al urt
a1fey t
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

ii) z,Re mu at er # ii ra ft gt~aurafa&) ysrsrztr zn 3ru arr a
a fat# wgrr a usmm ma a ura g mrif i, a fa4t suer qt vs i re
az fa4l arar zm fa#l 'lfU-sPTR # eh ma a ufauthr g{ tr

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse o An-stor-age whether in a factory or in a warehouse.
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(cl?) '1-Tffif are Rh#l rg nr ii frmffm, T-ITB 1R <11 lflC'[ faffu ii wqitr zyca ma ma 1R
Trad yen a Rd nii vlT 'ITTx-a m q1ITT fa7 rg, n q2 it Ruff et

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(m) ~~ cITT 1fR!Fl fcm:! f<Rr 'llffif m &Tifx (~lffiil ,rr 1~ <BT) frn:I@ 1mm rmr l=fTC1 "ITT 1

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3TT(flT '3c'{Ticr,=r cn"i '3~ ~~ m :rn,Ff fg ail gy@) #Ree mu al { sit ha s?r ail za
tITTT "C!ci frn:r:r m ~f.lcn ~. ~ ci5 ITTxT tflfto c1'r -wm cR m fffq" ii fcmf~ (rf.2) 1998
ml 1o9 rr fgaa Rh; g 3tt

(1)

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Cnmmissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

a€u aura zgces (3r4le) Rraraa), 2001 cl? J7iWl 9 cfi 3Ri1TI'i ~ w:r?! ~ ~-8 ii <IT
~frn:ri 1:'f. ~~([ 3ITT:~ cfi >!t'cr ~ *~ R rITC/? ff cl1~ TITT{ cfi '1-TICf< -~-~ °C!Ci ~~ ~
<TT-<TT ~! cfi "ill\!! '3"fcm 3lJtjcR fcn<TT \ilFTT "ill!%~ I '3"ff$ 7I Tar <. l qzrgff # 3RfTffi tITTT
35-~ ll ~tltfur q\') cl? 1Jl@Fl cfi ~'),TI "qj x-Tl\1.1" t'l3l[~---6 "i![c,ffrf ~ ~ 1fr -gr,-11 'c!T1%1Z I

0

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of ·Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~~ 3H~ cfi W\1.1" \iTITT ~W1i ~ C'fmf wm m iITffi cpl{ 5T at q) zoo/- ru qrar
at unrg 3i urgi ieara zm ga Gar vnar zl TI) 1000/- a6l ##la qrar al ugt

The revision application shall b·e accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tr ca, a€ta Gura gyca vi tiara 3r4)au nznf@rut 4f 3r8ta:
Appea I to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~"ll '3(Cllc;,'f ~ 3l~f.'l"l!TT. 1944 en"\ t!RT 35-eT\/35-!? cfi 3Ri1TI, :

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) ~fu@" tr~ 2 (1) en l'i EfTTR! 31:Jff!x cfi 3JC'!Tcff cJfr 3r4ta, 3rft«at mmft zyc,au 6area gen vi ara 3rfl#hr mnf@razor (free) #t 4fa 21fa 4)f8at ,

3Wl~ ll 2nd l=!Tffi, isl§J-JIC'll ircFf ,J.RRcIT ,PR'c.fBFR,'3JtJJ-Jc'disll~ -380004

0

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than Nenti0 ed in para-2(i) (a) above.d d van,,
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise.(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf gr arr?r i n{ pa rzii at arr @l a it re?t ea sitar a fg 4) l :rmr-=r
uvfaa int fhzn urn arRg gr za @ g ft ft fra rd) arf a aaa fg
qenf1f 3r4la)n naff@raul at va 34la zutatu var al va 3m4a fut unra &m

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application ·to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

:o
(4) nrzrrerzr zyca arf@#fr1s 1g7o 4en vii)f@r al rgqPr- sift feifRa fhg 31I 3a

317a u a 3rr zqenfenf fuvfu mmR! k arr i u?la #t a 4f cR xri.6.50 tM
a1 nruru zyca fae m stn au
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za 3j if@r nmri at jar a an Ruii #) 3it 4 an anaffa fhn Gar ? wit
flt zyca , atu Gara gyca vi aa 3fl4t1 nrznf@rawr (arffaf@) fu, 1982 i
f.'rl%cl ~ I

(7)

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

v#it yea, a4tu saran gens vi lars sr4lat1 zmrn@raw1 (f@rec), >ffu 3J'lTlc'ff cfi
Tfl1@ it cITTf&f 1TTlT (Demand) ZCT ~ (Penalty) criT 1o% qf st aa a4farf ? 1are«if@,
~TJ9 \illiT 10~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

as4lu3ala zyea sit haaa iafa, f@re@tr "cITTfo[[qfl miT"(Duty Demanded) -
(i) (Section) '{cR\' 11D ip"~Fl'l!Tffif~I;
(ii) Ru Tea taz 2fz a7 ft,
(iii) raz}fez Ruilafz 6haa?zif.

> uq4ma«if4a 3rfau qfsr#t gaar }, rft atf@a a#hf gauf sat
f?im l1llTi . .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing· appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; '
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

err2r huf 3rfhafrawr hrarui yea srrar zyeasuaw faaf@a it atfr f@u Tq ye»
~ 10%~ 'Qx -3ITT"sriihaaus f@aifa it aa avs# 1omaru #l st r»Rt al

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is~.~~~,'.%"·,...
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F.No. GAPPL/COM/STP/2941/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Amu Technologies, Clo. Vaishali Patel, 92,

Ankur Tenements, New India Colony, Nr. "D" Mart, Niko!, Ahmedabad - 382350 (hereinafter

referred to as "the appellant") against Order-in-Original No. CGST/WT07/RAJ/64/2022-23

dated 28.04.2022 (hereinafter referred to as "the impugned order") passed by the Deputy

Commissioner, Central GST, Division VII, Ahmedabad North (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AA YFA3836C. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an income

of Rs. 34,91,546/- during the FY 2014-15, which was reflected under the heads "Sales / Gross

Receipts from Services (Value from ITR)" or "Total amount paid/ credited under Section 194C,

1941, 194H, l 94J (Value from Form 26AS)" filed with the Income Tax department. Accordingly,

it appeared that the appellant had earned the said substantial income by way of providing taxable

services but has neither obtained Service Tax registration nor paid the applicable service tax

thereon. The appellant was called upon to submit copies of Balance Sheet, Profit & Loss

accounts, Income Tax Returns, Form 26AS, for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/AR-I/Div

VII/A'bad No11h/34/AMU TECH/2020-21 dated 26.09.2020 demanding Service Tax amounting

to Rs. 4,31,555/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1 )(a), Section 77(1 )(c), Section

77(2) & Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified

amount of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 4,31,555/- was

confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further, (i)

Penalty of Rs. 4,31,555/- was also imposed on the appellant under Section 78 of the Finance Act,

1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)(a) and

Section 77(1 )(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 10,000/- was imposed on the

appellant under Section 77(2) of the Finance Act, 1994 for not submitting documents to the

department, when called for.

, %%g Being aggrieved with the impugned order passed by the adjudicating authority, the

'fJ ~ (>:;;."'\~ip\llant have prefe1Ted the present appeal on the following grounds:
. ri; f3 'f .,_ ..,/ I :: "'° )
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F.NO. GAPPL/COM/STP/2941/2022-Appeal

• The appellant has not appeared for any PH, because their premises have been closed

since long time and they have not received arty letter for personal hearing. In absence of

any reply to SCN and without providing hearing, the impugned order confirming the duty

is not proper and legal.

:'

• The demand is confirmed on the ground of data received from the CBDT, the cum duty

price benefit is not extended.

0
I

!
I

! '
1 •

0

• Itis admitted fact that in ITR for the FY 2014-15, the amount of income shown was Rs.

34,91,546/-, which was considered as taxable service but on what ground the same is

considered as taxable value is not mentioned anywhere in impugned order.

• The department has not taken care to investigation the matter, whether, in fact, the

amount of income . as per ITR is liable to Service Tax. Therefore, in absence of any

evidence, the appellant is not liable to pay Service Tax. In this regard, they relied upon

the judgment in the case ofKush Construction reported in 2019 (24) GSTL 606.

• There is no classification of service has been mentionedunder which the services of

appellant is taxable, without that it cannot be concluded that the appellant is liable to pay

tax. In this regard, they relied upon the below mentioned case laws:

a. 2018(10) GSTL 392 in the case ofDeltax Enterprise

b. 2020 (43) GSTL 533 in the case ofVaatika Constructions

c. 2022 (58) GSTL 324 in the case ofGanpati Mega Builders Pvt. Ltd.

• The appellant had provided export service and it can be established from invoices raised

to foreign buyer and the payment was received in foreign currency. Therefore, service tax

is not applicable on export transactions.

• With regard to suppression of facts, the appellants submitted that department could have

called for details from Income Tax department within statutory time limit instead of

taking more than 4 years. Therefore, there is no suppression offacts as alleged in notice.

• As there is no suppression of facts on the part of appellant as they are not liable to pay

Service Tax. Therefore, mere taking shelter or resort ofITR data is not sufficient to arrive

at evasion of service tax liability and imposing penalty under Section 78 of the Finance

Act, 1994. ·

• It is well settled, by catena ofdecision that penalty is imposable on the act or omission or

~a n deliberate violation with disregard to the statue and in absence of any allegation made in, WI»

~
tr~t,,r show cause notice regarding the activity /involvement of the appellant, and presence

veg)y ·9}, {>.
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F.No. GAPPL/COM/STP/2941/2022-Appeal

ofmens-rea being a mandatory requirement, in absence of same proposal for imposition

ofpenalty is unjustified, as enshrined by the below mentioned judgments:

a. 2008 (226) ELT 38 (P & H) -- Commissioner of C. Ex., Jalandhar Vs. S. K.
Sacks (P) Ltd.

b. 1998 (33) ELT 548 (Tri) - Indopharma Pharmaceutical Works
c. 2000 ( 125) ELT781 (Tribunal) - Bhillai Conductors (P) Ltd.
d. 1994 (74) ELT 9 (SC) -Tamil Nadu Housing Board

• That penalty is proposed to be imposed under Section 77 in addition to Section 78 is not

proper and legal in as much as the Appellant is not liable to pay service tax as explained

above and till issuance of above SCN, no letter or .no notice is issued for any

contravention of Provisions of Section or Rule of Finance Act, 1994. Therefore, the

Penalty is proposed to be imposed is unwarranted. The interest is also not leviable.

4. Personal hearing in the case was held on 16.03.2023. Shri Naimesh K. Oza, Advocate,

appeared on· behalf of the appellant for personal hearing. He submitted a written submission

during hearing. He reiterated submission made in appeal memorandum.

4.1 The appellant, in their additional written submission dated 16.03.2023, inter alia, 0
submitted that the service tax demand is confirmed on the basis of CBDT data, they have

provided export service at material time. Export Sales of service is exempted and no service tax

is leviable. They submitted copy of certain bills, ledger and copy of HDFC Bank statement

showing foreign receipt payment along with the additional submission. They further stated that

the period involved is 2014-15 and the SCN was issued on 26.09.2020, thus, the matter is time

barred and therefore, the demand ofservice tax is not leviable.

5. I have carefully gone through the facts of the case, grounds ofappeal, submissions made

in the Appeal Memorandum and documents available on record. The issue to be decided in the

present appeal is whether the impugned order passed by the adjudicating authority, confirming

the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance ofthe case, is legal and proper or otherwise. The demand pertains to the period FY
2014-15.

6. I find that in the SCN in question, the demand has been raised for the period FY 2014-15

based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax Department,

no other cogent reason or justification is forthcoming from the SCN for raising the demand

against the appellant. It is also not specified as to under which category of service the non-levy

ofservice tax is alleged against the appellant. Merely because the appellant had reported receipts

from services, the same cannot form the basis for arriving at the conclusion that the respondent

as liable to pay service tax, which was not paid by them. In this regard, I find that CBIC had,
au haa, ·

4 -a.,.,~ cun,y11c,ie,..._ i~,truct1on dated 26.10.2021, directed that:PL9 ,
•e$g 'a} e

"by Ia
~
to,:·,Vl1/..P1
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F.No. GAPPL/COM/STP/2941/2022-Appeal

"It wasfurther reiterated that demand notices may not be issued indiscriminately based

on the difference between the ITR-TDS taxable value and the taxable value in Service Tax

Returns.

3. It is once again reiterated that instructions of the Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification of facts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where the

notices have already been issued, adjudicating authorities are expected to pass a

judicious order afterproper appreciation offacts and submission ofthe noticee."

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further inquiry

or investigation, the SCN has been issued only on the basis of details received from the Income

Tax department, without even specifying the category of service in respect of which service tax

is sought to be levied and collected. This, in my considered view, is not a valid ground for

raising of demand of service tax.

7. As regard, the contention of the appellant that the impugned order was issued without

conducting personal hearing, it is observed that the adjudicating authority has scheduled personal

hearing by specifying 3 (three) different dates i.e. 19.04.2022, 21.04.2022 and 25.04.2022 in the

single letter/ notice dated 07.04.2022. The appellant contended that as their premises was closed

since long time, they have not received any personal hearing letter and therefore could not attend

the personal hearing.

0 7.1 In this regard, I find that the adjudicating authority has given three dates of personal

hearing in one notice and has considered the same as three opportunities. As per Section 33A(2)

of the Central Excise Act, 1944, as made applicable to Service Tax vide Section 83 of the

Finance Act, 1994, when a personal hearing is fixed, it is open to a party to seek time by showing

sufficient cause and in such case, the adjudicating authority may grant time and adjourn the

personal hearing by recording the reason in writing. Not more than three such adjournments can

be granted. Since such adjournments are limited to three, the hearing would be required to be

fixed on each such occasion and on every occasion when time is sought and sufficient cause is

made out, the case would be adjourned to another date. However, the adjudicating authority is

required to give one date a time and record his reasons· for granting adjournment on each

occasion. It is not permissible for the adjudicating authority to issue one consolidated notice

fixing three dates of hearing, whether or not the party asks for time, as has been done in the
present case.

ad ian,,·. ·.

~

""::-_ 'c_'.-~;z..,,_, It 1s further observed that by notice for personal hearmg on tlu·ee dates and absence of the
,tt .. ~J .-.-1m- ... "\ ~

,<;t(_·,, {'_\~>.. 'if_, a;;';f·; e_':!l-_1ant on those dates appears to have been considered as grant of three adjournments by the
- e ),, )•,",. ··1· •\J . • - • . .
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F.No. GAPPL/COM/STP/2941/2022-Appeal

adjudicating authority. In this regard, I find that the Section 33A(2) of the Central Excise Act,

1944 provides for grant of not more than 3 adjournments, which would envisage four dates of

personal hearing and not three dates. The similar view has been taken by the Hon'ble High

Court ofGujarat in the case ofRegent Overseas Private Limited and others Vs. Union of India

and others reported in 2017 (3) TMI 557 -- Gujarat High Court.

7.3 In view ofthe above, I find that the adjudicating authority was required-to give adequate

and ample opportunity to the appellant for personal hearing and it is only thereafter, the

impugned order was required to be passed. Thus, it is held that the impugned order passed by the

adjudicating authority is clearly in breach of the principles of natural justice. The same is not
legally sustainable and is required to be set aside.

8. I also find that the appellant have also contended that the demand is barred by limitation.

In this regard, I find that the due date for filing the ST-3 Returns for the period April, 2014 to

September, 2014 was 14" November, 2014 (as extended vide Order No. 02/2014-ST dated

24.10.2014). Therefore, considering the last date on which such return was to be filed, I find that

the demand for the period April, 2014 to September, 2014 is time barred as the notice was issued

on 26.09.2020, beyond the prescribed period of limitation of five years. I, therefore, agree with

the contention of the appellant that the demand is time barred in terms of the provisions of

Section 73 of the Finance Act, 1994. Therefore, the demand on this count is also not sustainable

for the period from April, 2014 to September, 2014, as the same is barred by limitation. In this

regard, I also find that the adjudicating authority has not taken into consideration the issue of
limitation and confirmed the demand in toto.

8.1 For the remaining period from October, 2014 to March, 2015, the due date off5ling ST-3

Return was 25" April, 2015. However, due to COVID pandemic, in terms ofrelaxation provision

of Section 6 of Chapter V of the Taxation and Other Laws (Relaxation of Certain Provisions)

Ordinance, 2020 (No.2 of 2020) dated 31.03.2020, and the CBIC Notification G.S.R. No.

418(E), dated 27-6-2020, the Central Government had extended the time limit in the taxation and

other laws. In terms of said Ordinance, where the time limit specified in an Act falls during the

period from 20" March, 2020 to 29 September, 2020, the same shall stand extended to 31"

March, 2021. In the instant case, the due date for issuing SCN was 24April, 2020, but the same

was issued on 26" September 2020. Considering the relaxation provided vide above Ordinance

in the time limit for issuance of SCN, I find that the notice covering the period from-October,

2014 to March, 2015 was issued well within extended period of limitation of five years and is
legally sustainable under proviso to Section 73(1) ofthe Finance Act, 1994.

9. As regard the contention of the appellant that they have provided export service at
material time and export of service is exempted and no service tax is leviable, I find that in

Support of their aforesaid claim the appellant submitted only few invoices and bank statement.

{%%%Pe- the appellant have not produce any documents showing .that they have fulfilled all the

sil_~eiv;l ditions as enumerated in Rule 6A ofthe Ser{'iCe Tax Rules, 1994, which are as under:

'e · 8i:- ,.
··-: . .
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;,

"6A. Export of services.- (0) The provision of any service provided or agreed to be

providedshall be treated as export ofservice when,
(a) the provider ofservice is located in the taxable territory,

(b) the recipient ofservice is located outside India,

(c) the service is not a service specified in the section 66D ofthe Act,

(d) the place ofprovision ofthe service is outside India,

(e) the payment for such service has been received by the provider of service in

convertibleforeign exchange, and

(/) the provider of service and recipient of service are not merely establishments of a .

distinct person in accordance with item (b) ofExplanation 3 ofclause (44) ofsection 65B
ofthe Act"

0

0

9.1 I am also of the considered view that the appellant cannot seek to establish their

eligibility for exemption from payment of Service Tax as export of service at the appellate stage

without submitting such evidences before the adjudicating authority. They should have

submitted the relevant records and documents before the adjudicating authority, who is best

placed to verify the authenticity of the documents as well as their eligibility for exemption. I

also find that the adjudicating authority has confirmed the demand of Service Tax in the

impugned order ex-parte. However, the appellant have contended that they have not received

any personal hearing notice. I find that the adjudicating authority was required to give adequate

and ample opportunity to the appellant for personal hearing and only thereafter, the impugned

order was required to be passed, specifically in the circumstances of the case that the SCN has

been issued merely on the basis of data received from the Income Tax department without even

specifying the category of service in respect of which service tax is sought to be levied and
collected.

9.2 Considering the facts of the case as discussed herein above and in the interest of natural

justice, I am of the considered view that the case is required to be remanded back to the

adjudicating authority to consider the claim of the appellant for exemption from Service Tax on

the basis of the documents submitted by them along with appeal memorandum and decide the
case accordingly.

9 .3 The appellant is directed to submit all the records and documents in support of their

claim for exemption from Service Tax before the adjudicating authority within 15 days of the

receipt of this order. The adjudicating authority shall after considering the records and

documents submitted by the appellant decide the case afresh by following the principles ofca ta.
s o, r ·l justice.
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In view of the above discussion, I set aside the impugned order and remand the matter

back to the adjudicating authority to reconsider the issue a fresh and pass a speaking order after.
following the principles ofnatural justice.

The appeal filed by the appellant stands disposed ofin above terms.

·· 17(Akhilesh Kuhar)
Commissioner (Appeals)

Attested

(R.aniyar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD I SPEED POST,
To,

Mis. Amu Technologies,

Clo. Vaishali Patel,

92, AnkrTenements,

New India Colony, Nr. "DMart,

Nikol, Ahmedabad -382350

The Deputy Commissioner,

CGST,Division-VII,

Ahmedabad North

Date : 17.03.2023

Appellant

Respondent

Copy to:

I) The Principal ChiefCommissioner, Central OST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

3) The Deputy Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OJA)

@

r6are
6) PA file
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