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374)aaaf alIvi Ta Name & Address

1. Appellant

Mis Vijay Catering Service,
Proprietor Javati Patidar,
E-106, Sukh Shanti Apartments,
Opp. Hi-scan, changodar, Ahmedabad-38221.3

2. Respondent
Assistant/Deputy Commissioner, CGST,Division-lV, Ahmedabad North, 2"
Floor, Gokuldham Arcade,Sarkhej-Sanand, Ahmedabad - 382210
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Any person aggrieved by this Order-In-Appeal may file an. appeal or revision application,
as the one may" be against such order, to the appropriate authority in the following way :

I{d iql cpf :fRfa-TUT~
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to su~-section (1) of Section-35 ibid :-----,s24 zuR maat a i ura hf etR ararafan4t ivsrri zn r1 ran
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.,,i(l-i•t/ In case of any loss of goods where. the ioss occur in transit from a factory to a* . arehouse or to another factory or from one warehouse to another during the course •Of

processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cB") 1'.fNa" cfi ~ fcnx-\'t ~ 7:JT WT if frr.Ttfml T-f@ ~ 7:JT Tffff cfi fc!frr'.frrr i g#tr gyca aa m R '
area zycan Rd m i \JIT 'llffi'f are fail lg, uqr PllltRla -g- I

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(8) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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't1Rf 109 &RT~ ~ ~ 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998. ·
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~fcM;:r ~rf cfi "ffl~ uf6T "{ic¥""rf xcnT-T ~ ~IT@ "ffl"lf "lfJ '3"t"R{ q5i'.f t it sq2t 2oo/- 1:!Jlx-f ':fTTIF1
al Gr; 3jk uei vicava ya Gara a vnar z at 1 ooo/- cJfr i:ffrx-r :fTtlR cBT ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount 0
involved is more than Rupees One Lac.

flat yea, tuqr yea vi ara or4ala Imfrau a qf 3r8he:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b4lasq zyen arf@fr, 1944 ct>'l 'e1Rf 35-~/35-~ 3inf­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(q;) '3cfc'lIBfulc=r If~ 2 (1) en i:f WITT! 3f:JffR ~ 31C'ITclT ctr 3Nrff, 37ghat ma i:f tfli:IT ~.
i=4ta snaa zycea gi @ara 3r4#a zrzntf@raw1 (f@re) at ufan Ra 9)f8a,
3H5liC:IEJlc; # 211T, IS!§J..J l<.11 iJcR , '3RRcIT ,ffi'l!'<.'7 ll Ix, '3-1(5J..JQIIS!IQ -380004

(a) To the west regional bench of Customs, Excise &_ Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as me tioned in para-2(i) (a) above.
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. (3)

(4)

(5)

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

·. Rs.1,000/,.., Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is Llpto 5 Lac, 5 Lac to 50 Lac and-above 50 Lac respegtively in the form

·· of crossed bank draft in favour of Asstt. Registar of 'a branch of any nominate
.·· public sector bank of the place where the benoh of. any nominate public sector
. bank of the place where the bench of the Tribunal is situated.

uRe gr 3mar i a{ q or?ii alrr s) it rel pe air fr #hr nl{
B"Cf<jcR=f Gl'1f "ff ·fcnm \ifFlT 'tfff-%·q ~ TIQZI cfi sta g; f fa fra'9cfr arf a aa #a fg
zrenfeif 3rf)aha mrznf@raural ya or4la zn a€hrr qt ya amt fcn<lr "GITfil t 1

· In case of the order covers a number of order-in-Original, fee for each 0.1.0.
, · should be paid in ·the aforesaid manner notwithstanding the fact that the one

. appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/:. for each.

nrznrcazu zyeas arf@)Rm 197o rent igif@r a#1 rgq-4 a aif ferfRa fag rgir Uri
1r)ea zu +a Ir?gr zqenfe,f Rvfu 91f@ran) an?gr i rc@a at ga ,f u 66.so ha
al Inez zyca [ea amut z) uf@y

One copy of application or 0.1.0. as the ·case.Jngy be, and the order of the
adjournment authority shall . a court fee stamp of Rs.6.50 paise as prescribed

. under scheduled-I i~em of the court fee Act, 1975 as amended.

gt it viaf@r am?i ) firur av qr m1lf . clfr 3ITT' ~fr ~ 3ITTnrffi , fcn<lr \Jffffi % \ill"
#ta zcen, #ta sq yen vi haraan4tr irznfravr (arzafff@) Pm, 1982 i
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Attention in invited to the rules .covering these and other related matter .
contended in the Customs, Ex_cise & Service Tax Appellate Tribunal (Procedure)

: Rules, 1982.

(7) far z«ti, a5flu nra zyea vi hara ar@)ft4 nrznrrnwr (free), # 4f or4hi a
mIra sac; min (Demand) ya is (Penalty) 1o% gf \jfl=ff cRrrr ~ i I~.
34f21aaq qawr +o co?lsuu a I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994) ·

akaGaraca sj tarah siafa, mfr@tar"a5fara]ii(Duty Demanded) ­
(i) (section) is ±up ha fufRaft,
(ii) Ra neaahr@z2Rs a6tif; '

(ii) ra2fszfith fut 6aa«a 2afr.
> uqasa'«if@a srfaa uaekqa '5J+TT 6l geairi, rfta' atf@a av## rn-o:wf :ffif isR"T

. Wfflltffi. .

.For an appeal to be filed before the CESTAT; 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the p,re-deposit is a mandatory. condition for filing appeal before

· . CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994).

st $0 2 Under Central Excise and Service Tax, "Duty demanded" shall include:er ze (i) amount determined under Section 11 D;
'J~\~~:;-.:? · /} (ii) amount of erroneous Cenvat Credit taken;

. ~ ~,"''/0--;---(<"~,., -<v (iii) amount payable under Rule 6 of the Cenvat Credit Rules. · ·
3n? k #Ra r@laufrswr ksrr ssipres srrar yeau aus @4afa st 'ctT lTTlT fq;-Q; Tfl1:~

h 10% 4yrarrusit usi#aaavs Raffa glas avsk 1oralu#lstaft#
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."



F.No. GAPPL/COM/STP/18/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Vijay Catering Service, Proprietor Javati

Patidar, E-106, Sukh Shanti Apartment, Opp. Hi-Scan, Changodar, Ahmedabad - 382213

(hereinafter referred to as "the appellant") against Order-in-Original No. 23/AC/D/2022-23/AM

dated 06.09.2022 issued on 07.09.2022 (hereinafter referred to as "the impugned order") passed •

by the Assistant Commissioner, Central OST, Division IV, Ah:medabad North (hereinafter

referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax

Registration No. BXMPP3098RSD001. On scrutiny of the data received from the Central Board

of Direct Taxes (CBDT) for the FY 2015-16 and FY 2016-17, it was noticed that there is

difference of value of service amounting to Rs. 80,19,790/- for the FY 2015-16 and Rs.

11,91,547/- for the FY 2016-17 between the gross value of service provided in the said data and

the gross value of service shown in Service Tax Returns filed by the appellant during the relevant

period. Accordingly, it appeared that the appellant had earned the said substantial income by way Q
of providing taxable services but not paid the applicable service tax thereon. The appellant was

called upon to submit clarification for difference along with supporting documents, for the said

period. However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. V/27-91/Vijay/2020­

21/TPDIR dated 24.12.2020 demanding Service Tax amounting to Rs. 13,41,602/- for the period

FY 2015-16 & FY 2016-17, under proviso to Sub-Section ( 1) of Section 73 of the Finance Act,

1994. The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994;

and imposition of penalties under Section 77(1)(a), Section 77(1)(c), Section 77(2) & Section 78

of the Finance Act, 1994. The SCN also proposed recovery of un-quantified amount of Service

Tax for the period FY 2017-18 (up to June-J.7). Q

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 19,80,677/- was confirmed under

proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under

Section 75 of the Finance Act, 1994 for the period from FY 2015-16 to FY 2017-18 (upto June-

17). Further, (i) Penalty of Rs. 19,80,677/- was imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1)

of the Finance Act, 1994 for failure to provide documents / details for further verification; and

(iii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(2) of the Finance

Act, 1994 for the failure to assess their correct Service Tax liability and fail to file correct

Service Tax Returns, as required under Section 70 of the Finance Act, 1994 read with Rule 7 of
t ice Tax Rules, 1994.
e,
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3. Being aggrieved with impugned order, the appellant have filed the present appeal under

Section 85 of the Finance Act, 1994 on 14.12.2022 alongwith application for condonation of

delay in filing appeal.

4. On going through the appeal memorandum, I find that the impugned order was issued on

07.09.2022 and the same was received by the appellant on 10.09.2022. The present appeal, in

terms of Section 85 of the Finance Act, 1994, was filed on 14.12.2022 along with an application

for condonation of delay. The appellant has requested to. condone the delay on the grounds as

mentioned below:

I. The appeal has to be filed within 60 days from the date of communication of order along
with payment of pre-deposit.

2. He had faced difficulties for making the payment of 7.5% of duty demanded as pre­
deposit as the site was not working properly.

4.1 Personal hearing in the matter of Application for condonation of delay was held on

16.03.2023. Shri Devendra J. Parmar, Chartered Accountant, appeared on behalf of the appellant.

He reiterated submission made in application for condonation of delay in filing appeal.

5 I find that in terms of Section 85 of the Finance Act, 1994, the appellant were required to

file the present appeal on or before 9"November, 2022 as the impugned order was received by

them on 10.09.2022. However, the appeal was filed on 14.12.2022; i.e. after a delay of further 34

days from the last date of filing appeal.

0

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994 provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the delay

or to allow the filing of an appeal within a further period of one month thereafter, if he is

satisfied that the appellant was prevented by sufficient cause from presenting the appeal with in

the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).-

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner ofCentral Excise or Commissioner ofCentral
Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

5)

(3) An appeal shall be presented within three months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, relating to service tax, interest or penalty under this
Chapter, made before the date on which the Finance Bill, 2012, receives the assent ofthe
President:

- Provided that the Commissioner ofCentral Excise (Appeals) may, ifhe is satisfied that the
f. ppellant was prevented by sufficient causefrompresenting the appeal within the aforesaid
' eriod ofthree months, allow it to be presented within afurther period ofthree months.
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(3A) An appeal shall be presented within two months from the date ofreceipt ofthe decision
or order ofsuch adjudicating authority, made on and qfter the Finance Bill, 2012 receives
the assent ofthe President, relating to service tax, interest or penalty under this Chapter:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause ji-om presenting the appeal within the aforesaid
period oftwo months, allow it to be presented within afurther period ofone month. "

5.2 I find that in terms of Section 85, the limitation period of two months for filing the appeal

in the present cases starts from 10.09.2022 and the appellant were required to file the appeal on

or before 09.11.2022. Further, the further period of one month which Commissioner (Appeals) is

empowered to condone also expired on 09.12.2022. However, the appeal was filed on

14.12.2022, i.e. after delay of 34 days from the last date of filing of appeal. It is further observed

that the appeal has been filed beyond the period of one month which the Commissioner

(Appeals) may condone. Therefore, I reject the said appeal considering Section 85 (3A) of the

Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the condonable period

of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on the 0
merits of the case, I reject the appeal filed by the appellant on the grounds of limitation.

The appeal filed by the appellant stands disposed of in above te1ms. L
%+4a.,

(Akhilesh Kumar) o02 ..
Commissioner (Appeals)

Attested

(R.iiyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST
To,
Mis. Vijay Catering Service,
Proprietor Javati Patidar,
E-106, Sukh Shanti Apartment,
Opp. Hi-Scan, Changodar,
Ahmedabad -3 82213

The Assistant Commissioner,
CGST,Division-IV,
Ahmedabad North

Date : 17.03.2023

Appellant

Respondent
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Copy to:

1) The Principal Chief Commissioner, Central GT, Ahmedabad Zone
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2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, COST, Division IV, Ahmedabad North

4). The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

,5Guard File

6) PA file
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