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1. Appellant

M/s Shri Gajanand Enterprise,
Maurya Times Square,
GF-12, Science City Road, Sola,
Ahmedabad-380054

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VI, Ahmedabad
North , th Floor, B D Patel House, Nr. Sardar Patel Statue , Naranpura,
Ahmedabacl - 380014 ·

0 cn1t a4fqu gt 3r4la arr 3rials 31jTa cbxffi t· ill a g« 3n? # uf qenfe!fa
f al; T;m 3rf@rant at r4ta zn gerur ad gda raar &t

Any person aggrieved by this Order-In-Appeal may file ari appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

'l,ffif 'fficITTx cpl' ·'9;Rla-TUT ~
Revision application to Government of India :

(1) ~ '3c'CITTR ~ 3!~f.'n:r:r , 1994 ctr 'cl'RT 3rRa au; zg +mi a q@tr
'cfRT 'cbT \3Ll-t.lffl cB' ~~~ cB' 3@1'@ y7)ervr 3m4ea 3neft fra, re war, fat
+iarea, lua f@4rt, an ifra, la )q '+Tel-;:!, -x:fx:rq 1'fFf, ~ ~~ : 110001 'cbT ctr 'iJlTrfl.
a1fey t
(i) A- revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 00:1 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) ~ T-fR'l ctr "ITTr-1' mum ii ura ft gt~ gar fa4t us7 m 31r[J cblx-lsllsi B
u fa#vat avg7I qr qusrrr i Ta ?u g nrf ii, zu f9ftorsrtr zn aver i are
aa fa5R arr ur fa# ssrrr zt ma at if@u a a)r g{ el
(ii) In case. of any loss of goods wj;i.efe:-t.J:i..e loss occur in transit from a factory to a
warehouse or to another factory orfr5n\fl%,]'warehouse to another during the course of
processing of the goo. ds In a warehor•l?,Orr9r"ln:W~ ar¾J~j~ther 1n a factory or in a warehouse.
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{cP) i:im,. cB" <lT5X fcm:fl ~ lfT ~<hT 1'i f.nrrfucl T-ffc,f tR lfT llrc;f cB" fclf.ti:rfur 11 ~~ ~ ~ T-ffc,f tR
rad ycn aRemm ii it aa m- <ITITT fail zrsg zu var ii faff et

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exp6rted to any country or territory outside India ..

(~) <!ft ~ <ITT :fR1R fcITT/ TTRT 'l-lmf m- <ITITT (~ m ,.~ <lTI) frmrn fcITTTr TRTT llrc;f m 1

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

3if 5Ira #) uraa yen T@R fg uil sq@l Ree rn al n{ & 3th ha are u st
'cfRI \fci oo * :!TIT~ ~- 3J1Tlc,f cB" sm i:rrfur m wm tR m flTG ·~ fclrn~ (.:f.2) 1998
'cfRI 109 8fff ~<RT fcpq ~ 6T I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

~~~ (3ilfu;r) PilPilclc-l'I, 2001 <15 f.:rlll! 9 a ifa Rffe qua iI zg-8 1'i <f'r
,fit #, )fa arr? 4R arr?r )fa feat ft mra9 pe-om?r vi 3r@a sm?gr at
err-err ~ cfi W2.T fr 3raa fur urr af1 3 arr arr g. l yzrgffaif 'cfRI
35-~ if~ ~ cfi :fR1R cfi ~ <15 W2.T €tr--s area at uR fl gift a1Reg]

The above application shall be made in duplicate.in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
pr:._escribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rf 37Paa re; ui iara van ag u} u 3a a mm m 200/- m T@R
al rg 3jh ursf via am qa arg @ vuar gt at 1 ooo /- al 4)a qrar al Garg[

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

tye, s€ta sura ycn vi hara or4)ha nnf@au a If or@)a.-
Appeal to Custom, Excise, &- Service Tax Appellate Tribunal.

(1) v.{n:r~~ 3T~oo. 1944 <b"'r 'cTm 35-~/35-~ qj 3@1@:- .

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) i3c@fu~ cr~ 2 (1) en T-i ~~ cfi 3@tcrr cJJ'l 3llfrc;r, ~ cfi 1lJ1fci'r T-i "ffti:rr ~
#tu Gara zyca gi para 3r4)aha =nrznfraw (RR@rgde) a) ufa Rn flfea,
~l i:Pi c; I q I c( T-i 2nd l=ITffi, isl§ J..I I ffi 'J-fcf1 , '3RRcfT ,PTT~, '31 $,4lg[ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other than as ntione~·n para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall -be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zf? za arr?gr i a re a?ii a mgr la & at r@ta per sit fr #r cBT 'lJ'@R
rja in fur or aRg 3u au &ta g an Rh frat val mrf aa fg
gen,fife 37qt)r nrurf@)au at ya 3r4la zn a€tr val ht v 3r4a fut mar ?t

I

In case of the .order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) znrnreu yea atf@nm 1ozo ren ii)@r at sP--4 sifa Raffa fa; 31gar Uaa
3raa zu p 3r?gr zrenfenf fuf ,1feral a 3lITTr if a g@ta a) gas ,R q 5.6.so h
at nrnrzu ggcn feae ca @la a1Reg I

0 One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za.ail vi4fr mmaai at firu1 aw are [zrii al ik «fl era 3raffa fan Ga ? vi
Rt gca, a4ha ra gycn gi var or4l# mrz,ff@rawr (ruffaf@) fma, 1982 #
frrf%d t I

0

(7)

Attention in invited to the rules covering these and other related matter.
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

«flt gycea, wnra yea vi ara 3rfl#hr nrnf@raw1 (free), a uf orfh a
~ i'f cl?Cfoq i:riTr (Demand) ~ ~ (Penalty) cBT 1o% qa worn #a afarf ? 1zraifh,
srfrasaaqa iJll=ff 10~~ r3 !(Section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 of the Finance Act, 1994)

a4tuGaraza sithaab sifa, f@aat "a»far461i(Duty Demanded) -
(i) (Section) is uphasaffRaaft,
(ii) fai:lT ·re«alkz afz a6)nfI,
(iii) ~wf6c frr'[n:Jr$' f.:l<:n:r 6baa2ufn.

9 <ltl'wf \ifm •'cifcra '3flt'@• # us? qawar algear , srfhafarpkhfuqrf aa
fur«Tua.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall riot exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F ornie Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise. and Service Tax, "Duty demanded" shall include:

(i) amount _determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr en?rhvforflfrasur hragwi zeca srrar zyearar ass f@a1fa it at ir f@nuT zye
$' 10% g7alr slsii#aG0'6 RI c11~a ITT oar G0'6 $' 10% 4rarualsnasal?

In view of above, an appe~i~bis order shall lie before the Tribunal on
payment of 10% of the duty de1y1~Aet1-wh'e,rf~ty or duty and penalty are in dispute, or
penalty, where penalty alone is'i Jispate$, )z %\I le; " { \: \; ' I .. I
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F.No. GAPPL/COM/STP/1273/2022-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by MIs. Shri Gajanand Enterprise, Maurya Times

Square, GF-12, Science City Road, Sola, Ahmedabad - 380054 (hereinafter referred to as "the

appellant") against Order-in-Original No. GST-06/D-VI/O&A/221/Gajanand/AM/2021-22

dated 31.03.2022 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST, Division VI, Ahmedabad North (hereinafter referred to as "the
adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant was holding Service Tax

Registration No. AARHR0235HSD00 1. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the FY 2014-15 & FY 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 20,32,014/- for the FY 2014-15 and Rs.

37,06,361/- for the FY 2015-16, between the gross value of service provided in the said data

and the gross value of service shown in Service Tax return filed by the appellant.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but not paid the applicable service tax thereon. The appellant was

called upon to submit clarification for difference along with supporting documents, for the

said period. However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. GST-06/04

349/0&A/Gajanand/20-21 dated 24.09.2020 demanding Service Tax amounting to Rs.

768,317/- for the period FY 2014-15 & FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 76, Section 77

& Section 78 of the Finance Act, 1994. The SCN also proposed recovery of un-quantified

amount of Service Tax for the period FY 2016-17 & FY 2017-18 (up to Jun-17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 5,37,822/- was confirmed

under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15 & FY 2015-16.

The adjudicating authority dropped the remaining the demand of Service Tax. Further,

Penalty of Rs. 5,37,822/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994 and Penalty of Rs. 10,000/- was also imposed on the appellant under Section 77 of----
1ance Act, 1994,
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F.No. GAPPL/COM/STP/1273/2022-Appeal

3. Being aggrieved with the impugned order, the appellant have filed their appeal under

Section 85 of the Finance Act, 1994 on 20.05.2022. However, it is observed that they have

submitted Form OST DRC-03 dated 20.05.2022 for the amount @ 7.5% of Service Tax

confirmed as pre-deposit in terms of Section 35F ofthe Central Excise Act, 1944 and Section

83 of the Finance Act, 1994 along with their appeal.

0

0

3.1 The CBIC, consequent to the rollout the integrated CBIC-GST Portal, vide Circular

No. 1070/3/2019-CX dated 24.06.2019 directed that from 1st July, 2019 onwards, a new

revised procedure has to be followed by the taxpayers for making arrears of Central Excise &

Service Tax payments tlu·ough portal "CBIC (ICEGATE) E-payment". Thereafter, CBIC,

vide Instruction dated 28.10.2022, issued from F.No.CBIC-240137/14/2022-Service Tax

Section-CBEC, also instructed that the payments tlu·ough DRC-03 under COST regime is not

a valid mode of payment for making pre-deposits under Section 35F of the Central Excise

Act, 1944 and Section 83 ofthe Finance Act, 1994.

4. Further, I find that in terms of Section 35F of the Central Excise Act, 1944, "the

Tribunal or Commissioner (Appeals), as the case may be, shall not entertain any appeal (i)

under sub-section (]) ofSection 35, unless the appellant has deposited 7.5% of the duty, in

case where duty or duty and penalty are in . dispute". These provisions have been made

applicable to appeals under Section 85 of the Finance Act, 1994.

5. Further, I find that as per the provisions of sub-section (5) of Section 85 ofthe Finance

Act, 1994, "Subject to the provisions of this Chapter, in hearing the appeals and making

order under this section, the Commissioner of Central Excise (Appeals) shall exercise the

same powers and follow the same procedure as he exercises and follows in hearing the

appeals and making orders under the Central Excise Act, 1944 (1 of1944) ".

6. Therefore, the appellant, vide letter dated 15.12.2022, were requested to make the pre

deposit in the above appeal, in terms of Board's Circular No. I 070/3/2019-CX dated

24.06.2019 and submit the document evidencing payment within 10 days of the receipt of the

said letter. It was also informed to the appellant vide the said letter that failure to submit

evidence of pre-deposit would result in dismissal of the appeal for non-compliance in terms of

Section 35F of the Central Excise Act, 1944. As no reply was received from the appellant in

response to the aforesaid letter dated 15.12.2022, vide another letter dated 05.01.2023, the

appellant were again informed to submit the proof of pre-deposit paid in the above appeal

within a week time and also informed that failure to submit evidence of pre-deposit would

.--.-- result in dismissal of the appeal for non-compliance in terms of Section 35F of the Central

.s$7e..· A 1944 H Id I I I ' a'' r r:;G,:~,0··:~•.i:1 c,t;~1se ct, . owever, t1 ate, t 1e appe ant 1ave not su m1tte any 111t1ma 1011 or proo
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F.No. GAPPL/COM/STP/1273/2022-Appeal

ofthe payment ofthe said pre-deposit, ifany, made by them. Hence, the appellant have failed

to comply with the requirement ofpayment ofpre-deposit.

7. The Commissioner (A) shall not entertain any appeal unless the appellant have

deposited 7.5% ofthe duty (where duty or duty and penalty are in dispute) or 7.5% ofpenalty

(where the penalty is in dispute) under Section 35F ofthe Central Excise Act, 1944. In terms

of Board's Instruction dated 28.10.2022, I find that the pre-deposit made vide DRC-03 was

invalid payment. Though sufficient time was granted to the appellant to make the revised

payment in terms of Circular No. 1070/3/2019-CX dated 24.06.2019, they failed to .furnish

proof of revised payment of pre-deposit of 7.5% of the duty made. I, therefore, dismiss the

appeal filed by the appellant for non-compliance of the provisions of Section 35F of the

Central Excise Act, 1944 as made applicable to Service Tax vide sub-section (5) ofSection 85
ofthe Finance Act, 1994.

8. In view ofthe above, the appeal filed by the appellant is dismissed for non-compliance

of the provisions of Section 35F of the Central Excise Act, 1944 as made applicable to

Service Tax vide sub-section (S) ofSection 85 ofthe Finance Act, 1994.

0

The appeal filed by the appellant stands disposed ofin above terms.

120-.»17 Hoe,
(Akhilesh Kumar) o02..

Commissioner (Appeals)

Attested

(R.~niyar)
Superintendent(Appeals),
COST, Ahmedabad

By RPAD / SPEED POST

To,

M/s. Shri Gajanand Enterprise,

Maurya Times Square, GF-12,

Science City Road, Sola,

Ahmedabad - 380054
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The Assistant Commissioner,

COST, Division-VI,

Ahmedabad North

F.No. GAPPL/COM/STP/1273/2022-Appeal

Respondent

I
I

@

Copy to:

I) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, CGT, Ahmedabad North

3) The Assistant Commissioner, COST, Division VI, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5)Guard File

6) PAfile
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