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1. Appellant

Mis Thakarshi Lajibhai Koladia,
1-12, Hirakunj Society, Near Water Tank,
Ghatlodiya, Ahmedabad

2. Respondent
The Deputy/ Assistant Commissioner, CGST, Division-VII, Ahmedabad
North , 4th Floor, Shahjanand Arcade, Memnagar, Ahmedabad - 380052 ,
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,

as the one may be against such order, to the appropriate authority in the following way :

'l1ffii mcffi 'c:fj"f :fR!a=ruT ~
Revision application to Government of India :

(«) tu Una zycan 34~@rt, 1994 #t enr 3ra aar; ·Tg +rcii # a i qr
tTTxT cm- 3u-rt a rm uqa # iavfa ~-a=ro7 3iIT-IG"i 3lt.TR ~ - ~ ~cITTx. fcm,
l=f-51@<:f, ~ fcl·rrrrr, "'q12li #if5r, R)a la art, ir mf, a{ ft : 110001 cm- cb'l ~
aft'
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

@i) 4fa ma al gt~ mu ii ura ft gt aran fa4l srusrn u 3r1 arr i
at far8 rugrr qr rwera i ma e ura gy nrf i, zu f@av#t arr zn rwsr a a&
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.woo ',, Ji!!' ,,'- c"I: -:>1 •-Is .l --"~'~ nt<t In case of any loss• of goods where the loss occur in transit from a factory to a
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~se or to anoth~r factor~ or from_ one warehouse to another during the course of

W~:,\ ¢i;2~if.:J'ssing of the goods In a warenouse or in storage whether 1n a factory or 1n a wa~ehouse.
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(p) 4rd # are ffl rg at rat i [uffa 1ra u n1 nr Raf4for # sq)r gyve aa m w
area zycaRdma i \JIT 1lffif cfi -m-c\X fchxfr ~ W W<ffi "Ff PlllfRk1 ~-1

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India. ·

(B) In case of goods exported outside India_ export to Nepal or Bhutan, without
payment of duty.

3ifa nraa d sari zyca :fldR a fag ail spl Re mm=a t n{ ? sit th oner sit zu
mrr vifr yarf@la 3rrzga, 3fllic>l # grr urRa ata u qr me:- if f@a arf@,frm (i.2) 1998
mxT 109 a"Rr fga fg mg I

(1)

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

b€ha saraa zrcn (r4l) Pura), 2001 cfi frrll •I 9 a aiafa faff&e qua ian gy-8 if zj
>ffcTTrr i, hfa sr?vr cfi mtr 31ml *fim WITcP "ff clR i:rrn cfi 1-frc:R ~-3lml ~~ 3fTcrn cB'r
cfr-cfr >lftrm cfi W2T fra 3a4aa fan rat af?1 a rel arar g. n qzagjf sjafa ent
35-~ if frlqffur ~ cfi :fldRqd x-TT2T trwx-6 "i!IBFl cB'r mtr 1fr ITT.fr • 1
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed - under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) ~fcNR ~ cfi xTT2:f Gulf vicar va va erg qt zl 3r cJTTf "ITT ·ar ~ 200/- i:!fffi 'lJf@1rf
0'1 isJW 3iR isl1TI ~ Wf-1 ~ ·Bmr x'r v-1.Tfcff tr cTT 1 ooo/ - ~ i:i,'n, 1jT@lH cB'r isJW I

The revision application shall be accompanied by a fee of Rs.200/- where the 0
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

9tr zycn, ta sure zyea vi taa 39)Ru ·nntfrau yf 3r@): -
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) cJRfl1r~ ~~ 3fftrfrrWI. 1944 co"r 'c.Tm 35-t:Tl/35-~ cB ~:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cfi) '3c!D~fum r-rft-m-c:- 2 (1) cJJ lf ~~ 3l~Tfx cfi 3ffffcIT q,'7" 3f1.TTc,T, 3ITTT a ma i +ft zycn,
ha wnrea zye vi ara 3r9ala unfrasvr (free) al ufa et#ta )f8at,
31c\l-Jt;lcillc; ~ 2nd i:m'IT, cil§J-Jleft ifcfT ,0RTTcfT ,PR"~-ffiJJl~,\JJQJ-J~lcitl~ -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor,Bahumali Bhawan.Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other tharJ_..a.S-Ffl tioned in para-2(i) (a) above.
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The appeal to the Appellate.Tribunal shall'be filed in quadruplicate in form EA-3
i..11· ' ... ,

as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1 ,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
/ refund is upto 5 Lac, 5 Lac to 50 Lac and above 50· Lac respectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of. any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuf g sr2gr i a{ pa or?vii t tr=1fcrn it ? a yr@as p a,tag a fg #) ml 'TffiR
qja ir f@au wt Ry <r rzu # st < ft fh fc'r-mr -crcfr arf aa # fg
zqenfe,Ra 3flt1 mrznf@raw1 at va 3r4) zut 4hu val at z 3naa fhzn urr &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) mrarau zyca arf@zm 197o zrn visit@r #1 rgq--1 a if' fufRa fh 3rar al
-~ zn part zrenRe,fa ffu ,1f@ran 3rt i rc@ta at g if tR 6.6.so ha
Cflf .-ll Ill I C'l a zca ea an sh af;1
One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) za it #if@r +Tuai at iru at at fuij #6t ail sf1 zn 3flcp~ .fclx:rr \YJTffi t \YlT
ft zyc, a€tu 8qr«a zyca vi @arm 3r9ta +mrnf@aw (ar4ff@f) Pr, 1982 i
fRea &

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) t#mar yea, #tu snaa yen vi a r4la znn@r#I (Ry@e), h sf sr@it
lfli:@" T-f cITTfclT mTf (Demand) ~- ~ (Penalty) cpf 10% T[cr sa aar 34fai ?gr«if,
sf@raoa qf \ifm 10~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 &

Section 86 of the Finance Act, 1994)

~~~ J-!R~_cITTiB° J-Rrfu, m-rft@'m "WcfoQ"cITTmTT"(Duty Demanded) -
(i) (Section)~ 11D i\?~11fi~;
(ii) f@:rPR@~~cp1~;
(iii) ~wRsc f.r:r81 iB' frrQ1:r 6 iB'~wr xrlm.

> uqfsif srfhr j useqf wrr 6l gear, orflr a1far askkfg qff an
fur7a&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,
provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
noted that the pre-deposit is a mandatory condition for filing appeal before
CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;

~\!cl ~"'q;- (iii) amount payable under Rule 6 of the Cenvat Credit Rules.%" s}jprkssf sr@trnfrowraasi zre srrar zero qraus fat@a pl al ii fg ·Tgre
'gj @g% wars on so&ibaaavs fa1faaaask 1orraraw6or racal@I

tl-0,,, {/} J} In view of above, an appeal against this order shall lie before the Tribunal on
• » • peyjyent of 10% of the duty demanded where duty or duty and penalty are in dispute, or

* penalty, where penalty alone is in dispute."
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,

ORDER-IN-APPEAL

The present appeal has' been filed by M/s. Thakarshi Laljibhai Koladia, I-12, Hiraknj

Society, Near Water Tank, Ghatlodiya, Ahmedabad (hereinafter referred to as "the appellant")

against. Order-in-Original No. CGST/WT07/HG/327/2022-23 dated 17.08.2022 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division VII, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant is holding PAN No.

AEJPK.5399D. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income of Rs. 14,40,756/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 1941, 194H, 194J (Value from Form 26AS)" filed with the Income Tax 0
department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but has neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant was called upon to submit copies of

Balance Sheet, Profit & Loss Account, Income Tax Return, Form 26AS, for the said period.

However, the appellant had not responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued a Show Cause Notice No. CGST/A'bad

Nmih/Div-VII/AR-III/TPD/UNREG 15-16/20-21/6 dated 21.12.2020 demanding Service Tax

amounting to Rs. 2,08,910/- for the period FY 2015-16, under proviso to Sub-Section (1) of

Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(1)(a), 0
Section 77(1)(c), Section 77(2) & Section 78 of the Finance Act, 1994. The SCN also

proposed recovery of un-quantified amount of Service Tax for the period FY 2016-17 & FY
2017-18 (up to Jun-17).

The Show Cause Notice was adjudicated ex-parte vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 2,08,910/- was

confirmed under proviso to Sub-Section ( 1) of Section 73. of the Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 2,08,910/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

,~.-~;7,0~:~(l)(a) and Section 77(l)(c) of the Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was
- . r-,~'~';')
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F.No. GAPPL/COM/STP/3118/2022-Appeal

imposed on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting

documents to the department when called for.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:

• The appellant was engaged in providing Works Contract Service 111 relation to

Installation of Electrical devises as sub-contractor.
. I

• During the preceding FY 2014-15, the appellant had received total income of Rs.

8,41,020/- and therefore, the appellant are eligible for exemption under Notification

No. 33/2012-ST dated 20.06.2012 for the FY 2015-16. They submitted copy of

Income Tax Return for the FY 2014-15.

• They have provided Works Contract Services to Divya Electricals for Installation of

Electrical devices along with necessary materials as a sub-contractor for Rs.

11,47 ,826/-. As per the provisions of. Rule 2A(ii)(A) of the Service Tax

(Determination of Value) Rules, 2006, they are eligible for abatement of 60%, since,

such works is relating to execution of original works, and Service Tax shall be payable

only on 40% of the total amount charged for the work contract. Hence, value of

taxable services should be Rs. 4,59,130/- (40% of Rs. 11,47,826/-) in respect of

service provided to Divya Electricals. They submitted copy of work order awarded by

Bharti Airtel Ltd. to Divya Electricals; copy of work order issued by Divya Electricals

to the appellant as sub-contractor; copies of invoices issued by them during FY 2015-

16 and copy ofledger in respect ofDivya Electricals for the FY 2015-16.

• Hence, during the FY 2015-16, the appellant have provided total taxable value of

services of Rs. 7,52,060/- [Rs. 14,40,756/- (total income) - Rs. 6,88,696/- (Rs.

11,47,826/- * 60%)], which is not exceeding Rs. 10 lakh, therefore, they are not liable

to pay Service Tax, interest and penalty as demanded in the impugned order.

• The SCN is merely based on the comparison of data received from IT department.

There is no investigation is conducted and the department has conveniently preferred

to SCN rather than conducting enquiry in the matter.

5
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• The appellant was not liable to pay service tax and not suppressed any facts hence,

charging of suppression and invoking extended period is not valid.

• The adjudicating authority has issued letter on 01.08.2022 by keeping 3 personal

hearing on 01.08.2022, 03.08.2022 & 08.08.2022, which is clear violation of natural

justice.

4. Personal hearing in the case was held on 16.03.2023. Shri Punit Prajapati, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be decided

in the present appeal is whether the impugned order passed by the adjudicating authority, ()

confirming the demand of service tax against the appellant along-with interest and penalty, in

the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015

16 based on the Income Tax Returns filed by the appellant. Except for the value of "Sales of

Services under Sales / Gross Receipts from Services" provided by the Income Tax

Department, no other cogent reason or justification is forthcoming from the SCN for raising

the demand against the appellant. It is also not specified as to under which category of service

the non-levy of service tax is alleged against the appellant. Merely because the appellant had

reported receipts from services, the same cannot form the basis for arriving at the conclusion

that the respondent was liable to pay service tax, which was not paid by them. In this regard, I

find that CBIC had, vide Instruction dated 26.10.2021, directed that:

"It was further reiterated that demand notices may not be issued indiscriminately

based on the difference between the ITR-TDS taxable value and the taxable value in
Service Tax Returns.

0

3. It is once again reiterated that instructions ofthe Board to issue show cause notices

based on the difference in ITR-TDS data and service tax returns only after proper

verification offacts, may be followed diligently. Pr. Chief Commissioner /Chief

Commissioner (s) may devise a suitable mechanism to monitor and prevent issue of

indiscriminate show cause notices. Needless to mention that in all such cases where

6
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the notices have already been issued, adjudicating authorities are expected to pass a

judicious order after proper appreciation offacts and submission ofthe noticee. "

6.1 In the present case, I find that letters were issued to the appellant seeking details and

documents, which were allegedly not submitted by them. However, without any further

inquiry or investigation, the SCN has been issued only on the basis of details received from

the Income Tax department, without even specifying the category of service in respect of

which service tax is sought to be levied and collected. This, in my considered view, is not a

valid ground for raising of demand of service tax.

7. As regard, the contention of the appellant that the impugned order was issued without

0 conducting proper personal hearing, it is observed that the adjudicating authority has

scheduled personal hearing by specifying 3 (three) different dates i.e. 01.08.2022, 03.08.2022

and 05.08.2022 in the single letter / notice dated 27.07.2022. The appellant have contended

that the said letter also 'received by them after the date of third opportunity and, therefore, they

could not attend the personal hearing.

7.1 In this regard, I find that the adjudicating authority has given three dates of personal

hearing in one notice and has considered the same as grant of three opportunities. As per

Section 33A(2) of the Central Excise Act, 1944, as made applicable to Service Tax vide

Section 83 of the Finance Act, 1994, when a personal hearing is fixed, it is open to a party to

seek time by showing sufficient cause and in such case, the adjudicating authority may grant

() time and adjourn the personal hearing by recording the reason in writing. Not more than three

such adjournments can be granted. Since such adjournments are limited to three, the hearing

would be required to be fixed on each such occasion and on every occasion when time is

sought and sufficient cause is made out, the case would be adjourned to another date.

However, the adjudicating authority is required to give one date a time and record his reasons
for granting adjournment on each occasion. It is not permissible for the adjudicating authority

to issue one consolidated notice fixing three dates of hearing, whether or not the party asks for

time, as has been done in the present case.

7 .2 It is further observed that the adjudicating authority has issued single notice for

personal hearing mentioning three dates and absence of the appellant on those dates appears

to have been considered as grant of three adjournments by the adjudicating authority. In this

regard, I find that the Section 33A(2) of the Central Excise Act, 1944 provides for grant of not

more than 3 adjournments, which would envisage four dates of personal hearing and not three

S. The similar view has been taken by the Hon'ble High Court of Gujarat in the case of
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Regent Overseas Private Limited and others Vs. Union of India and others reported in 2017
(3) TMI 557 - Gujarat High Court.

7.3 In view of the above, I find that the adjudicating authority was required to give

adequate and ample opportunity to the appellant for personalhearing and it is only thereafter,

the impugned order was required to be passed. Thus, it is held that the impugned order passed

by the adjudicating authority is clearly in breach of the principles of natural justice. The same
is not legally sustainable and is required to be set aside.

9. On merits of the case, I find that the appellant was engaged in providing Works

Contract Services and total amount received by them was Rs. 14,40,756/- during the FY

2015-16 and out of the same Rs. 11,47,826/- received by them from M/s. Divya Electricals.

On verification of the work order and invoices issued in respect of Mis. Divya Electricals, I

also find that the appellant is carried out Original Works and they were eligible for benefit of

abatement of 60% of -the gross value as per the provisions of Rule 2A(ii)(A) of the Service

Tax (Determination of Value) Rules, 2006 and thus, the taxable value comes to Rs.

4,59,130/- (40% of Rs. 11,47,826/-) in respect of service provided to M/s. Divya Electricals

during the said period. The Rule 2A(ii) of the Service Tax (Determination of Value) Rules,
2006 reads as under:

0

"Rule 2A(ii) here the value has not been determined under clause (i), the person
liable to pay tax on the service portion involved in the execution ofthe works contract
shall determine the service taxpayable in thefollowing manner, namely:-

(A) in case ofworks contracts entered intofor execution oforiginal works, service tax
shall be payable onfortyper cent ofthe total amount chargedfor the works contract; ()

(B) in case ofworks contract entered intofor maintenance or repair or reconditioning
or restoration or servicing of any goods, service tax shall be payable on seventy
percent ofthe total amount chargedfor the works contract;

(C) in case of other works contracts, not covered under sub-clauses (A) and (B),
including maintenance, repair, completion and finishing services such as glazing,
plastering, floor and wall tiling, installation of electrical fittings of an immovable
property , service tax shall be payable on sixtyper cent. ofthe total amount charged
for the works contract;

Explanation 1. - For thepurposes ofthis rule,
(a) "original works" means

() all new constructions;
'

(ii) all types ofadditions and alterations to abandoned or damaged structures on land
that are required to make them workable;
(iii) erection, commissioning or installation ofplant, machinery or equipment or
structures, whether pre-fabricated or otherwise;"

8
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9.1 As regard the benefit of threshold limit of exemption as per the Notification No.

33/2012-ST_ dated 20.06.2012 admissible to the appellant or not, I find that the total value of

service provided during the Financial Year 2014-15 was Rs. 8,41,020/- as per the Income Tax

Returns filed by the appellant, which is relevant for determining the exemption under

Notification No. 33/2012-ST dated 20.06.2012 for the FY 2015-16.

9 .2 During the FY 2015-16, the appellant have provided total taxable value of services of

Rs. 7,52,060/- [Rs. 14,40,756/- (total income) - Rs. 6,88,696/- (Rs. 11,47,826/- 60%)],

which is below the threshold limit for exemption, i.e. not exceeding Rs. 10 lakh, under

Notification No. 33/2012-ST dated 20.06.2012 and is not liable to Service Tax. Hence, the

demand confirmed vide the impugned order is not legally sustainable and is liable to be set

aside.

9 .3 Since the demand of service tax is not sustainable on merits, there does not arise any

question of charging interest or imposing penalty in the case.

10. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax for the FY 2015-16, is not legal and proper and deserve to

be set' aside on various counts as enumerated above. Accordingly, I set .aside the impugned

order and allow the appeal filed by the appellant.

0 11. ftaafrr af Rt? srftamRall s4in a@haft star?[

The appeal filed by the appellant stands disposed of in above terms.

.6.
-· p- t

sh Kumar) o03..
Commissioner (Appeals)

Attested

(R.aiyM)
Superintendent(Appeals),
COST, Ahmedabad

I

By RPAD I SPEED POST
To,
M/s. Thakarshi Laljibhai Koladia,

n

Date: 20.03.2023

Appellant
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I-12, Hirakunj Society,
Near Water Tank, Ghatlodiya,
Ahmedabad

The Assistant Commissioner,
COST, Division-VII,
Ahmedabad North

Respondent

Copy to:

1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, COST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)
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